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ABATEMENT. 
. g | | & 2 = 
Duncombe verſus Church. Mich. 8 Will. HE -B 6 "Fla | 
Ction verſas Garden of the Fleet, The Defendant yy 


Salvis ſibi omnibus adv. ad bill. præd. pleaded he was _ 22 


an Officer of the Court of Common Pleas, and that ad f a. 

no Officer of that Court can be ſued præterquam cor. mon 311. 

Juſtic. de C. B. Plaintiff replies quod tempore exhi- S C. 395 

bitionis billæ the Defendant was in Cuſtod; Mar. Mareſc. in quo- Caſes B. R. 
dam placito debiti ad feet. A. B. To this it was demurred, and _— 
the Court held, | Far. 10g. 

1, That Tant of a prout patet per record. fs only Matter of wane of pro- 
Foz m, and helped by general Demurrer, becauſe without ſuch Con: HIP 
clulion, ik a Recozd be pleaded, the other Side may reply Nul 3 Ter. 152. 
tiel record. Vide 2 Ro. 275. 1 Saund. 98. This is no Plea after 5 Mod. 8. 
Tmparlance. | | be = 


275. J. Raym. 34.. Far. 106. 2 Salk. 525, 545, 565. 1 Levy. 54 2 Lev. 190, 197; Styl, 197, 383. 


2, Tho' a Lill be filed againſt the Marden as in Cuſtody, Va in Cu« 
he may plead his Pſvilege ; for per Holt C. J. the Differ. dos. Mar. 
ence is, where a Perſon is here in a#ual Cuſtody, he is liable Par. . 
to all Aﬀtons ; but if he be here only upon Ball, he may plead 3 Fer. 343. 
his Pꝛivilege, ko the Sheriff cannot take Notice of his Pꝛivi⸗ —.— 65 
lege ; ſo that he muſt give Bail. Alſo this is no Plea to the: Rol Abr. 
Bill, but to the Jurisdickion; and the Clauſe of Salvis omnibus, 273. G. 7. 
&c. ought to be to the Jurisdiſtion as well as the Bill, 


Peaſe verſus Parſons. ; Mich. 8 Will. III. B. R. 


N an Acton verſus Parſons, he pleaded quod ip% eſt unus At- Od oh 


torn, Cur. Domini Regis de B. without ſay{ng fuit tempore ef Attorn. 


Impetrationis brevis, and a Reſpondeas ouſter awarded. — 9 
. | brevis, ill. Poſt 6. Mod. Caſes 105. Cro. El. 315. Pl. g- 2 Vent. 180. 


Jones verſus Bodinner. Hill 8 Will. III. AKA. 


Privil 
Kot. 382. — 
* C. B. pleaded 
r being an Attozney of the Common Pleas was ſued 22 | 


D by J. S. in B. R. and gave Bail, and was declared againſt ag Mar. after 
in cuſtodia : The ſame Term one Jones delivered a Declaration 80s Bail 
by the By againſt him; to which he pleaded his Pꝛivilege: Plain- a8ion. 

tiff replied that the Defendant was in Cuſtod. Mar. at the Sult oe Carth, | 


* S. C. 5 Mod. 310, 225. Comb. 379. Holt 149. 


Wwe 
1 


ABATEMENT. 
of J. S. and was delivered out to Bail, and that during the Con: 


tinuance of that Suit he exhibited his Bill ſecundum Curſ. Cur. &c. 
Dekendant demurr'd; and it was urged pro Quer. That the De⸗ 


fendant had allowed the Jurisdi#fon of the Court by giving Bail, 


and had waived his Pꝛivilege. 2 Ro. 275. Et per Cur. Defen- 
dant might plead his P2ivilege to the firſt Aﬀtion, fo2 he comes 
* here by Coercion, and had no Oppoꝛtuntty to claim Pꝛivilege till 
now; and therekoꝛe tho'a Man be in Cuſtod. Mar. one may tlaim 


Conuſance. 12 Aſſ. 83. 27 H. 6. 7. And it is abſurd that the Deten⸗ 
dant ſhould be in a wozſe Condition as to J. S. than he was ta 


the firſt Plaintiff, when this ſecond Suit is topp'd on the Action 
3 Lev. 343. ok the firſt Plaintiff; and tis clear the Defendant might plead 
_ Abr. his Pꝛivilege to the firſt Aﬀion, notwithſtanding his being in 
* Cuſtod. Mar. Pet the Court held, that if it had been waived as 
to the firſf Aﬀion, it would have been waived as to the ſecond 


alſo. | | 
Newton verſus Rowland. Mich. 11 Will. III. B. R. 
6. 85 en 
longs of Rot. I 97. 
C. B. pleaded 


dy H. ſued as | Ndeb. Aſſumpſit fo2 100 l. againſt the Oefendant as Exccuts? : 
Execuior, he pleaded in Abatement he was an Attozney of the Common 


> Sid. 157, Pleas, and p2ayed his Privilege, but was ruled to anſwer over; 
Poſt 7 fo2 his Puüvilege extends only to Actions bzotight againſt him 


Noy 68 in his own Right. Vide Hob. 177. An Attozney was ſued as ad. 


Poph. 329. Miniſtrato2 ; he pleaded in Abatement that he was an Attozney 
2 Rol. 275. de C. B. and a Reſpondeas ouſter awarded, | 


516 5. 0 Weſt verſus Sutton. Paſchæ 1 Ann. B. R. 


(5) Scire facias was bꝛought on a Judgment in Aſſize, fo2 the Of- 
— _—_ fice of Marſhal; the Defendant pleaded in Abatement, that the 
where the Plaintiff was an Alien Enemy; & hoc, &c. Plaintiff replied he was 
1. 497 — — — ſuch a Place in _— og hoe para- 
cludeal pais, tus eſt verificare : Defendant demurred. , Et per Holt C. J. The 
and hero Plaintiff ſhould have concluded to the Country; fo2 where Alienee 
1 pleaded in Abatement, tis triable where the Writ is brought; 
Vide Mod. ko; which Reaſon the Replication muſt conclude to the Country. 
. $7, 91. Aliter where Alienee is pleaded in Bar, therekoze in that Cafe the 
105. Replication muſt conclude, Et hoc paratus eſt verificare. 


1 Vent. 210. Co. Lit. 126. Dyer 121. Pl. 14. Holt z. S. C. 


—_— 2. This cannot be pleaded in Abatement to the Scire facias, 
which might becauſe it was pleadable in Abatement to the Aſſize : Pe ſhall nor 
1 diſable the Plaintiff from having Execution, fince he admitted 
Fe Adion, him able to have Judgment: Ideo conſiderat. eſt quod reſpondeat. 


not pleadable to Sci. fa. on Judgment. 1 Sid. 182, Poſt 4, 274 Cumb. 86, 311. Cro, El. 283. 
Pl. 7. 575. Pl. 20. Co. Lit. 303. 


4 | Brookes 
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. 5 oo 
Brookes verſus Stroud. Paſchæ 1 Ann. B. R. 


UID Executoꝛs ſued, and ſet fozth themſelves to be Execu- ent) 
tos, and that they pꝛoved the Mill; but upon the Pꝛo⸗ Two Execu- 
bare ſet forth, it appeared that only one pzoved the Mill: De- den de 
fendant pleaded this in Abatement, ſed Reſpondeas ouſter awarded, deid well. * 
fo2 both have the Right in them, and he that did not pzove may Far. 38, 39. 
tome in when he pleaſes, but cannot refuſe during the Life of him erz. $5307: 


that has pꝛoved. 2 
| WT ENT PCT TE Yely. 130. 
2 Saund. 213. 9. Co. 37 a. 1 Rol. Rep. 176. Swinb. 358. Br. Executor 117, 168. Ployd. 184, b. 
Wentw. 59, 60. 1 Rol. 907. Cro. El. 92 Dyer 160. Pl. 42. | 


: : ons nor ne- 
71llars was arreſted as J. Villars Armiger, and pꝛetended — 1 


himſelf to be Earl of Buckingham; and upon a Motion join in Re- 
the Queſtion was, how he ſhould put in Bail ſo as not to eſtop . 4 
him. Et per Cur. He need not join in the Recognizance, and in Criminal 
then there is nothing to eſtop him: Jn Civil Aﬀtons the De- may be di 
fendant is not of neceſüty to be joined in Recognizance as in — 
Criminal; and even there upon Motion we allowed the Earl of Pon 47. 

Banbury, upon an Jndiment, not to joln in a Recognizance, Car: 35, 194: 
but to find others who gave Bail fox him, by the Name of G. 866 


'nowles. Efn. N Ik. 
Knowles, Elq; fo2 their Ai could not conclude him 21 235 


303. 
Croſs verſus Bilſon. Hill. 2 Ann. Intratur 8.5.6 


Trin. 2 Ann. Rot. 146. 


N Replevin the Plaintiff declared fo2 taking his Bare apud H. (8g. 1 
in quodam loco ibidem vocat. the King's Highway ; Defendant Replevio ; 
venit & defendit vim & injur. &c, Et ut ballivus, &c. bene cog- TG 
noſcit captionem equz præd. in quodam loco voc. the King s concluded * 
Þighwap, & juſte, &c. quia it was the Freehold of my Loyd per Jud & 
Lemſter, &c. abſque hoc, that he took the Mare in the Place ill, becauſe 
called the King's highway; et hoc, 8c. unde pet. Judicium & re- concluded in 
torn, equz pred. Plaintiff replies Juſt. cognoſcere non debet 5 Nod. 
quia dic. quod cepit equam præd. in loco vocat. the King's High; 103. Tar 
way, & hoc pet. quod inquiratur per patriam; Defendant demurs, Ear. 53 405 
and therein concludes, Et ut prius pet. Judic. & quod narr. pred. CO" 
caſſetur. Plaintiff joins in Demurrer. | = iy 
Per. Cur. 1. This Plea o2 Cognizance concludes in Bar; fo? i Lev. 312. 
pet. judicium & retorn. was in Bar at Common Law, Damages 1 Lat. 34. 35. 
are only by the Stat. 7 H. 8. c. 4. 21 H. 8. c. 14. Befoze the Judg: 3 ** 7 
ment was only to have a Retozn. And Priſal in auter lieu is but 
Matter in Abatement, which cannot be pleaded in Var ; and the show. 4, 13. 
Concluſion is upon the whole Matter. | 


B 2 2, Jf 


\ 
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Show. 155, 2. Ik the Demurrer was in Abatement, then it was a Diſcon- 
j Mod. 214, tinuance, and the Plaintiff might take Judgment; but neverthe- 
If Defendant leſs he was not bound to do it, and therefoze had his Elefion 
makes « Di. and might join in Demurrer ; and the Court upon this Joinder 
by bis De- ſhall give him Judgment in Bar; fﬆ the Court is not hindered 
—— by the Concluſion ok the Demurrer in Abatement to give Judg⸗ 
way ke ment, as of Right they ought, upon the whole Record. 8 
Judgment,or 3. This Demurrer might be taken fo2 a Demurrer fn Bar, be- 
nr cauſe ft concludes ut prius pet. Judicium & quod, &c. and the 
x Sid. 389. Court will rejei the & quod, &c. as being idle and repugnant. 
Far. 97, 124 Judgment pro Quer. after ſeveral Motiois and Debates; Pen- 
1 Mad. 139- 8 P | 

Poti 99, 186. gelly pro Quer. Salkeld pro Def. 


Cumb. 306. 


4 Mod. goz Ode verſus Norcliffe. Mich. 1 Ann. B. R. 


3 Salk. 283. 
S, C 


hd! |" rs that he was Attozney de C. B. and ought not to be 
to Plea in ſued Alibi abſque conſenſu; Plaintiff replied he did conſent, 


Abatement and laid not a Venue where, and therefoze bad. Per Cur. 
ill, for want 


of Venue. 
_ Vide Record : . : . 
Poſt 707. Haywood ver. Davies & al. Mich. 1 Ann. B. R. Rot. 3 44. 
Far. — 1 | . | 
10, 


Defendant Reſpaſs verſus A. & B. fo2 taking a Pail of Mater out of 
- Fogg the Plaintiff's Well; A. & B. pleaded in Abatement that 
ment Tenan- B. was Tenant in Common with the Plaintiff ok the laid Mell; 
eis con. Plaintiff replied he was ſole ſeiſed, abſque hoc, that he was 
ſlf, bur in a Tenant in Common with the Defendant B. Et de hoc pon. ſe 
S:ranger he ſuper patriam. To this it was demurred, and a Reſpondeas 
Cre. El. 554. ouſter awarded , it was agreed that in Treſpaſs the Defendant 
2 Salk. 708. Cannot plead in Abatement, that himſelf is Tenant in Common 
Vide ad- with the Plaintiff, becauſe he may give it in Evidence; but on 


miralty 1. 


Sr: jolah the other Side, he may plead that another is Tenant in Com- 


Child's Caſe. mon with the Plaintiff, fo2 that will not p2ove him Not guilty t 


where be But the Point inſiſted on was, CUhether the Plaintiff ſhould not 


verſe to be 


coneluded habe concluded his abſque hoc with an Averment ? And the Court 
with lieg leemed to think that where an abſque hoc compaizes the whole 
where to the Matter generally, as abſque tali cauſa, ft may conclude & de hoc 
Country. pon. ſe ſuper patriam; but where it only traverſes a particular Mat- 


far. ** 10g, ter, as abſque tali warranto, &c. ft ought to be averred; but the 


Cumber. 86. Chief Juſtice thought not this ſuch a particular Matter as need 


—_— be averred, fo2 'tis to maintain his Writ, Vide Dy. 333, 353. 
2 Rol. Rep. I Brownl, I Lev. 26 I, 2 Keb. 380. 

63. 

1 Keb. 176. 


Michaelmas 1 Ann. B. R. 


11.) | | PON a Reſpondeas ouſter, the Defendant pleads the ge- 
[is neral Jfſue ; the Plaintiff ſhall ſign Judgment * the De⸗ 
| ndant's 


I 
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fendant's Attoꝛney on re⸗delivering back a Copy of the Iſſue will Far. 5:- 
not pay fo2 it; and it ſeenis the old Courſe was, to deliver in a 
Copy of the whole Recozd ; viz. the Declaration, Plea in Abate- 
ment, &c. and Iſſue ; but the Court made a Rule fo2 the future 

that a Copy of the Narr. and Iſſue ſhould only be paid foꝛ. Per Cur. 


Preſgrave verſus Saunders. Mich. 2 Ann. B. R. g Mod. Rep. 
Intratur Mich. 1 Ann. Rot. 467. Hole 562, 


D Eplevin fo2 ſeveral Goods taken in a Chamber in Devereux- ( 12. ) 
R Court; Defendant pleaded Actio non quia dic. quoad ſuch aa 10 
and ſuch, proprietas corum fuit ipſi Def. abſque hoc, That the « Stranger is 
4 Pꝛoperty of them was in the Plaintiſt, & hoc paratus eſt verifi- 2 — 
3 care; & quoad others dicit quod proprietas corum fuit in quodam Aba. 
Richardo Frith, abſque hoc, quod fuit querenti, & hoc paratus eſt ment, at 
verificare Unde pet. Judic. fi præd. Quer. Actionem ſuam habere Ele8ion- 
debcat, &c. pet. etiam retorn. bonorum, &c. cum dampnis, &c. 2 Cro. 519. 

9 Apon Demurrer M2, Ward objefied, that Pꝛoperty in a Stranger 28 

4 ought to be pleaded in Abatement, and not in Bar, Cur. contra: 6, N 

It his been adjudged otherwiſe, and the Law is otherwiſe, fo2 it 0 
utterly deſtroys the Plaintiff's Action: And whether the Defendant 

ora Stranger have the Pꝛoperty, tis all one to the Pfaintiff ſince 


be pas it not. Vide 31 H. 6. 12. 39 H. 6. 35. 2 Lev. 92. 1 Ven. 249, 
Vide Record 


Farl of Banbury.ver. Wood: Mich. 2 Ann. B.R. Rot. 398. 6 Nod: B. 


C6 
: Salk. 
N a Homine replegiando Defendant appeared and pleaded in Hole Ty 


Abatement, that there is no Addition of Place, QUill, oz n 5 . 
Pamlet: Plaintiff demurred; fo2 Replevin is not vi & armis, and dition plead- 
in IFfons vi & armis P2oceſs of Outlawzy lay only, and no 12 
Addition is neceſſary where ſuch Pꝛocels lay not: And the 25 E. 3. hol 665. 
c. 17. does not extend to Replevin. Et per Cur. Pꝛoceſs of Out- Cro. El. 896, 
lawyy lies in Replevin, and the King may have a Fine. V. 25 H. 6. 6, Mod: g. 
2 Ro. 805. n. ſ. 1 Inſt. 128. b. Plo. 228. N. Br. 2 20. H. But this Exigent gi- 
is not by Common Law no2 upon the Oziginal; but the Sta. ven in _ 
tute of Edw. 3. gives the Erigent, and that is upon the Plu- E. . 
rics returned; fo2 the Oziginal is vicountiel, and is determine: 

The Mozds of the Statute ok H. 5. are, In every Original in 


Actions Perſonal whercon Proceſs of Exigent lies, &c. That Sta- 
tute is conſtrued ftritly. And an Afliſe of Novel diſleifin is not 


within it, tho' the King ſhall have a Fine; and Exigent lies, Origins! in 
becauſe tis a mixt Aion. So here it muft be ſuch an Oziginal adi 
as the Court does p2oceed upon, not ſich an Oziginal as is tends ſucho- 
determined; kor the Court does not pꝛoceed upon that: In fins! «tbe 
this Caſe the Oziginal Replevin is vicountiel, and the Court Sede upon. 
P2oceeds upon the Pluries; therefoze the firſt Replevin needs no 


Addition within the Statute ; and where the firſt Writ is with: - 
out 


5 ABATEMENT 


where one gut Addition, it cannot be necefſary in the ſecond ; nay tis ſg 


. 


Proceſs is en far from that, that the inſerting ſuch an Addition would vittare 


another, the the (econD CArit ; fo2 where any Writ oꝛ Proceſs is founded upon 


parſe the a foꝛmer, it muft purſue the fozmer, and cannot vary : Et per 


rmer ex: Powel, An Addition was never ſeen in a Writ De homine r ple- 


ally. ; 
Mod. Caſes Biando. 


85- 4 Mod 347. Noy 135. 


6 Mod. 105 Lett verſus Mills. Hill. 2 Ann. B. R. 
(14) Efendant pleaded in Abatement quod ſuſcepit ordinem milita- 
Flee, — rem & jam Miles exiſtit; and upon Dtmurtet it was held, Firſt 
nem — that quod ſuſcepit ordinem Miiitatem, &c. was a verp proper way 


rem, &. gf expꝛeſüng he was made a Knight. V. Statute de Milnibus; and 


Matter that that Miles without Addition is a Knight Bacheloz. 2. Chat 


concerns the . 
Perſen need there needs no Venue where he was dubd d; for any Thing that 
vor be plesd concerns his Perſon thall be tried where the Aion is laid: Pet at 

laſt a Refpondcas ouſter was iwarded, quiz net (aid he was a 


ne. 
e Knight befoze, 02 at the Cime of the Bill exhibited, 
2 Salk. 54 5- 


6 Mod 115. 
by the Name 
Walden 
ver. Hol man 


Holman verſus Walden. Hill. 2 Ann. B. R. 


Miſpo wer 


pleaded. 
Traverſe e 


che Nawe in JJame and Surname of Ecnprmm Walden; & 
. me inquy atur per patriam : Deſtndant demurred, 
the Fles. that the material Part of the Pica was 
rae ans ne Traverle was nerdiefs and frivolous, 
xe material. was the Subſtantct of the Pica: Co 
ftice at firft inclircd ; tut at 
warded per tot. Curiam; (82 
s: Domen & cognomen that ncuer 
Cro. Jac. 338. hebH: Alia one may de baptized 
4 \te< r firm'd by the Name of B. as Sir Francis 


Cro. $9 


Re 


£5 than Juducement, 1 
Nox 235. 


„ 


"ABATEMENT. 


- 
_ ua — — II 


9 


Lepiot verſus Browne. Hill. 2 Ann. B. R. 2 
66. 

NE brought up by H- bea: Corpus, and in Cuſtod, Mar, Wn: of Ad- 
vas dectared again by the Neme of A. h. de B. in Cuftod, „ Fon” 
A Mar, Defendant pleaded in Avatement, that his Father lived in: 16. 650. 
4 D. likewiſe, and that his Name was A. B. and ſo becauſe there 250ons ef 
I was no Addition pet. Jud. de billa; and it wes ut d that though Le» y 
this be by Bill, and not within the Statute of Avvitions, et by der «nd 
Common Law there ought to be an 2vvition ts diftinguilh Father e .- 
and Son, viz. Junior and Senor; and if the Son be ſued, there ae the 
ought to be an Addition ; alter if the Father. Vide Raſt, 310. ated prt- 
3 H. 6. 54, 55- 37 H. 6. 29. b. a. 4 E. 3. 31. JE. 3. 30. 21 H 6:46 foore. 
26. b. 5 E- 4. 25. Per Holt C. J. II Father m <0mn ace both #ob: e. 
called A. B. by naming A. B. the Father prima facie ſhall be in- 4,97 Mee 
tended ; but if a Deviſe were to A. R and the Orvilot did not gude, ths 
knows the Father, it would go to the Son: Suppole one deals oor we POP 
with the Son, and knows nothing of the Father, muſt be bring n . 
his Atien v. A. B. Junior ? IN this had bern an Dxgiral, ard the vor ans * 
F:ther and Son ha lived in different Counties, there had bern Jane net 
na need of this Xdaition ; bat this is an Zion v. A. B. in Caſtod. 2 $94 
Mar, you mutt Ges there is A B. the Father n Cuſtod. Mar, Rel keys 
tas. Judgment quod reſpond. ouſter nil. * 


Linch <xrſus Hooke. Mich. 3 Ann. B . 
(Woman was arrefey by Name of Minor, aus gave 4 Bai 77 


A Bond ts the Sheri? by that Fame. Et per Cur: N one — 
reſted dy à wrong Fame, and bunt into Conrr, he nay plead ond oil 
Viſnomer ; aun whatever a Bail. Bund may Is in orher Cates, joe Seng 
t Cale of a Feme Covert, hu may gicaT, it tannat top ger; fo? wane m 
de may ptead Non eſt factum; per Car. Er ger Car. eodenv termine Nu te 
n another Caſe it wes fa, It A. give Kanz by Fame of R Rinde hone 
and je is accomigiy ſuen by that Fame of B. je may ſead H oifin «Bond 
7 2fmer, and the arher may renty that he made the Bond by chewy ones 
Name at B. and effon jim y TemunAing Judgment, if agata his twwyyes! ww 
aun Deep he mat ke ammicrsd ta ſay jis Fame is A. an chew he r ee 
ny remtr and fav» thut ge mae ws uch Das; and this he nut el. prod 


u wirhoue Over, faz if he gꝛay Over, ge ammrs his Name ta be B. 27. 


$C. JI. 
$ D. 47 N 
1. 


GW, 2 5 
y . t 
Lawrence verſas Vlartin. Hill. 4 An. NN. 9 
| rg JR 
; Y Barc 199 
V Arromoy was ſaucy as Anataiſfeacoz., ho pleaney in Aato- "7 2.) 


unt, thar jo was aw Acoamey de ( B. an @ Refpondeas fen 
2ulter amaunen. Nets you  Retyondeas cutter, ny Nutira nau nn 157 


Ame . 
z Nol. 275 Rs Rot 44 & C. 


ig 


% 
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"jy ABATEMENT. 


be given of it; fo2 the Defendant is ſuppoſed to be attending 


pon his Cauſe in the Paper, to maintain his Plea. M. 3. An. 
R. per Holt C. J. 


Stroud verſus Lady Gerrard. Mich. 6 Ann. B. R. 


5 rd | 
3 7 55 Intratur Mich. 5 Ann. 439. 
19. ; 
wot 4 Sſumpſit fo2 Zo2k Done verſus Eliz. Gerrard; Defendant pleabs 


Bail filed. in Abatement her Mame was Honoria, and not Eliz. Þlaintiff 
V.ante pl. 15. replies quod impoſuit Commune Ballium per nomen Eliz. and pꝛays 
Qs ver Judgment if the ſhall ſay her Name is not Eliz. Et per Cur. 
nomen illud The putting in Ball is the Act of the Court and not of the 
I ric Party, and therefoze cannot eſtop her; but the Defendant appearing 
ooſuitball. by that Name may eſtop himſelf; and Bail is an Appearance as 
Styl. 187. well as Bail. But then it ought to be pleaded as an Appearance, 
Te if the Plaintiff will make uſe of that as an Eſtoppel. In Debt 
1 Roll. Abr. on a Bail-Bond, if the Defendant has put in Common Bail, he 
780. cannot plead he has put in Common Bail, but Comperuit ad diem; 


fo2 he muſt plead acco2ding to the Operation Things have in Law, 


Habeas Cor. Hetherington verſus Reynolds. Mich. 6 Ann. B. R. 
pus. Marriage 
after Suit in 


inferior N Action of Debt was brought againſt the Dekendant as a 
Court com- Feme ſole, in the Palate⸗Court; after Appearance and Plea 


menced, 


pleadabie in Pleaded (he married, and then removes the Cauſe in B. R. per 
Abatement Habeas Corpus; and here the Plaintiff declares againſt her in 
in the ſupert- Cuſtod. Mar. Defendant pleaded in Abatement, ſhe was married 


or Court af- 


ter Removal. at the Time of the Habeas Corpus ſued out; and ruled a good 


But on mov- Plea; fo? here the P2oceedings are de novo, and the Court takes 


ing that Mat- 


ter fur re- 110 Notice of the Pꝛoceedings below, oz of what pzeceded the Ha - 
torn Hab. beas Corpus; but the Courſe in ſuch Caſe is to move the Batter 


. to the Court upon the Return of the Habeas Corpus, and the 
grant Proce- COUurt will grant a Procedendo , fo2 tho' a Habeas Corpus be a 
dendo, Uirit of Right, yet where 'tis to abate a rightful Suit, the 


Sd. Court may refule it. 


Cro Car. 104. 
Rep. A. Q 


142. 8. C. Michaelmas 6 Ann. B. R. 


( 21.) ö 
|=: nada ho Jectment laid in Devonſhire to be tried at Excter; the De- 
14 fendant died the Day befoze the Aſüzes began at Exeter, and 
nor aided dy UPON à Trial on full Evidence, Uerdi# pro Quer. and Motion in 
the Srarure ; Arreſt of Judgment. Et per Cur. Firſt, the Death of either Party 
* bekoꝛe the Aſſizes is not remedied by the Statute: But if the Par- 
Day, it is ty dies after the Aſſizes begins, tho' the Trial be after his Death, 
aided. that is within the Remedy of the Statute; fo2 the Aſſizes is but 


3 Lev. 120. 


7 Sid. 131, one Day in Law; and this is a remedial Law, and ſhall be conſtrued 


Far. 39. favour» 
6 19: 4 


„„ 


ACCOUNT. E 


favourably. 2. The Court held that in this Caſe it was in their od 14+ 
Diſcretion, whether they would upon Zotion arreſt Judgment, oz; ry ace 
put the Party ta a UWirit of Erroz: Accozdingly they refuſed to! Veor. 235 
arreſt the Judgment, and the Party was put to his Uirit of Ex: * 29% < 


ro2, that the Point might be put in Iſſue and tried by a Jury, 


r 


— — 1 et 


AC COUNT. 


Wilkin verſus Wilkin. Hill. 2 W. & M. B R. 


Sſumpſit, and declares that the Defendant intending to go 
beyond Sea, Le delivered him a Box and Goods, which 3 der 2 
the Dekendant p2omiſed to diſpoſe of fo2 him, and to give —5 
him an Account thereof at his Return. Defendant pleaded — 
in Abatement, he was the Plaintiff's Bailiff and merchandized the bamem 
ſaid Goods, and that he ought to bzing Account, and not an Action that he was 
on the Caſe : Non allocatur; fo the Action being grounded on an —— Fee 
erpꝛeſs Pꝛomiſe, Aſſumpfit lies as well as Account, and the Plain- ought to 
tiff has his Eletion, Note; the Objetion was, that in Account bios 4c 


againſt the Defendant as Bailiff, he would have Allowances, &c. whe, 


Where ex- 


Et per Holt: There is ſome Inconvenience in giving a long pre*iProwice 


rambling Account in Evidence to a Jury: But wherever one aig f. fk 
as Bailiff, he pzomiſes to render Account, Jud, pro Quer. 2s Account. 


3 | _ Carth. 89. 
Dyer 20. 1 Inſt, 172, 1 Ro'l. Rep. 32. Mod. Caſes, &c. 363. Comb. 149. 8. C. Holt 6, 


| 
Ponlter verſus Cornwall. Trin. 5 Ann. B. R. 


| RE + 
ome Aſſumpfit foꝛ Money received ad computandum. Uerdit Crs. Ei. 40. 
pro Quer. and moved in Arreſt of Judgment, that this Aion 9 Engg 
did not lie, but Account: Foz if a Pan receives Money to a ſpe- Oven 86. 
cial Purpoſe, as to account 02 to merchandize, tis not to be de- n 
manded of the Party as a Duty, till he has negleted, oz refuſed cumpkc fot 
to apply it accoꝛding to the Truft under which he received it: And —_— i 8 £ 
the Declaration muſt ſhew a Miſapplication, oꝛ Bꝛeach of Truft. — 
Et per Cur. The Qerdit has aided this Declaration, fo2 it muſt dum. 
be intended there was P2oof to the Jury, that the Defendant re- Lic by 


fuſed to account, oz had done ſomewhat elſe that render d him an yg 
abſolute Debtoz. 239. 8. C 


C ACTION 


. tor. Indebi- 


10 


ACTION in General. 


. Rogers verſus Cook. Trin. 4 W. & M. B. R. 


Carth. 235. 
S. C. 


_ Brought an Ation as Adminiſtratoꝛ to A. and de⸗ 
Adminifira- clar'd on an Indebitatus Aſſumpfit to A. and an Inli- 


. mul computaſlet between Plaintiff and Defendant fo2 
— 2 Money due to the Plaintiff Himſelf, Upon Demur⸗ 
Inte ſta te, and Tet the Declaration was held ill; fo2 the Plaintiff in one Action 
— cannot pꝛoſecute his own Right and another's: And the Reaſon 
oney due iS, becauſe the Cofts to be recovered are intire, and then the 
ro Admini- Plalntiff can never diſtinguiſh how much he is to have as Av- 
— miniſtratoz, and how much he is to hold as his own, | 
2 Salk. 423. 1 Roll. Abr. 29. 2 Lev. 23. Cro. Eliz. 290. 8 Co. 87. Cro. Jac, 330. Ow, 11. 


Sir John Dalſton werſus Janſon. M. 7 W. III. B. R. 


VideRecord, Intratur Paſch. 7 Will. III. Rot. 242. 

Page 703. 

PLD, N Aſſumpſit on the Cuſtom of the Realm and Trover againf 
Cotto o 1 Carrier jofned in the ſame Declaration; after Uerdii fo2 the 


Realm and Plaintiff and intire Damages, Judgment was arreſted; koz the 
re: Aſſumpſit is ex quaſi contractu, and a Contract and Tozt cannot 
Adion a- be joined; and in the Caſe of Matthews and Hopkins, 1 Sid. 244. 
gainft Car- the Judgment was arreſted, the Reco2d of which Caſe Holt C. J. 


Her. 


Raym. 233. ſatd he had ſeen. 


2 Lev. 101. 1 Keb. 847, pl. 45. $70. 1 Vent. 365. 2 Keb. 803. pl. 52. Br. Joinder in ACtion, 
10, 11. 3 Keb. 264, 276, 296, 302, 335- 3 Lev. 99. 1 Vent. 223. 5 Mod. go. S. C. Comb. 333. 
3 Salk. 204. Caſes B. R. 73. 


Johnſon verſus Long. Mich. 10 Will. III. B. R. In- 
| tratur Trin. 10 Will. III. Rot. 763. 


I 3. A Ction ſur le Caſe, fo2 erefing a Niuſance 20 die Febr. OL: 
- wor Go | L fendant plcaved a pꝛioz Afign bzotight fo? ereding a Nu⸗ 
redion of {ance 20 dic Martii, and a Recovery thereupon, and avers theſc 
— 2 to be the (ame MNulance and Execion: Plaintiff demurred, and 
Recha Judgment againſt him; fo2 he may have an Action fo2 the Con⸗ 
for mo ſame, tiuuance ot the lame Nulance, but can never have a new Action 
rhe Jai at ko; the ſame Ereãisn. 

Days. Car h. 455. Cro. Jac. 74. Yoelv. 67. 4 Co. 45. 2 Vent. 169. Mo. 762. 2 Leon. 129 
Cro. El. 402. pl. 11. Cro. Jac: 231. pl. 10. Carth. 455. S. C. 


(4) 
der gaga fun Pitts verſ. Gaince and Foreſight. Pal. 12 Will. B. R. 


Magiſter na- 
vis, and De- 


1 Ction ſur le Caſe, fo2 that he was Maſter of a Ship, and that 

rain'd her, it was laden with Cozn in luch a Harbour ready to ſail fo? 

bir. bie he. Dantzick, and that the Defendant entred and ſeized the Ship, and 
I 


dit. inViagio. 
Holt 12.8.C. detained 


—_—— 5 S * 


| s 
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ACTION in General. RR 


vetalned her, per quod impeditus & obſtructus fuit in Viagio. De- Heldwellfor 
kendant juſtified fo? Toll and Pozt Duties; but his Plea being — — 
naught, took this Srception to the Acklon, viz. That it ſhould bo⸗ that he 
have been Treſpaſs. Vide 4 E. 3. 24. Palm. 47. 13 H. 7. 26. Holt P'p2t have 
C. J. In the Caſes cited the Plaintiff had a Pꝛoperty in the Thing oo his Pollet 
taken ; but here the Plaintſff has not a Property; the Ship wag don. 
not the Yaſter's but the Owners: The Faller only declares as ar 1007 
a particular Officer, and can only recover foz his particular Loſs, 123. * 
pet he might have bzought Treſpaſs as a Bailiſf ot Goods may; 2 
and then as a Bailiff he could only have declared upon his D 
ſeſſion, ſc. that he was poſſeſſed; which is ſufficient to maintain; Noll. Abe. 
Treſpaſs. Judgment pro Quer. | 1 
. 2 Roll. Abr. 
$36. Lane 65, 66. Cro, Jac. 265, 266. 


Fetter ver. Beale. Trin. 12 Will. III. B. R. Intr. Paſ. 
10 Will. III. | 


N an Action fo2 Aﬀault, Battery and Mal detla 
| the Defendant beat his Head againſt the hong por — Auel, N. 
he brought an Ackion of Aſſault and Battery foz that, and re- Nds., 4. 
covered ; and that ſince that Recovery, by Reaſon of the ſame Bat- Pi inciff's 
rery, a Piece of his Skull was come out. The Defendant pleaded Declaration 
the Recovery mentioned in the Declaration in Bar, and avers it went tos. 
to be fo2 the ſame Aſſault and Battery: The Plaintiff demurrs, 2 Aden 
And Shower pro Quer. urged this ſubſequent Damage was a #:cces, © 
new Hatter which could not be given in Evidence on the firff fhews ae 
Recovery, when it was not known; and compared it to the Caſe ver- 
of a Nuſance where every new Dyopping is a new Ad. It a pes 
Pan beat my Servant, and he die, J loſe my Action and muſt pꝛo⸗ $2<<; 
teed by Jndi#ment ; and by the ſame Reaſon that a Batter ex F . %% 
poſt may defeat an Action, it may alſo give an Adion: Sed Holt 18. MY 
C. J. contra. Every new Dꝛopping is a new Nuſance, but here: 
is not a new Battery, and in Treſpaſs the Gztevouſneſs oꝛ Con- ame 10. 
ſequence of the Battery is not the Gzound of the Action, but the 7: 
Yealure of the Damages, which the Jury muſt be ſuppoſed to — 2 
have conſidered at the Trial. Judgment pro Def. . Hole 12 


C2 ACTION 
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| 
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ACTION {ſur le Caſe. 
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” 


vieRecord, Payne werſus Partridge & al. Trin. 3 Will, III. B R. 


| Intratur Paſ. 2 W. & M. Rot. 43. 
(1.) 


> Eclares that the Uill of Littleport is an ancient Uill, and 
253. that there has been Time out of Bind a Ferry over the 

Sod. a8, River there, and that it was a common Paſſage foz all 
. the King's People paying Toll, and that the Inhabi⸗ 
S. C. tants of Littleport living in the Ancient Meſſuages oz Cottages 
Ferry for all there, had Paſſage Toll-free, and that the Defendant was Owner 
Paſſengers Of the Ferry and let it decay, and that the Platntiff requeſted him 
paying Toll, to let him go over the Ferry, but he refuſed, Defendant pleaded 
Nie of A.who he had built a Byidge in the Place of it, &c. And upon Demurrer 


are Toll- the Court held the Owner could not let down the Ferry and put 
free}. One of 


A. may bring uh d Bꝛidge without Licenſe and an Ad quod damnum; and that 


an A8ion for the Cuſtom was good in the Nature of an Eaſement, but that the 
raking Toll, Cuſtom conſiſted not in the Right to paſs, fo2 that was common 


bur not for 


not keeping tO all the King's Subjetts, but in the Right to paſs Toll-free. That 
up the Ferry, therefo2e the Plaintiff could not maintain an Action, ko; not paſ- 
- . - ſing; fo2 ſo any other Subje# might bzing an Action, which would 
prirate be endleſs, and infinite. Aliter, if Toll had been erated and pald 
n3gh', bur by him; that had been a ſpecial Damage, but without ſpecial Da- 
publick. mage, he can only indi o2 bzing Inkozmation. 


Ovner of Ferry can't ſuppreſs that, and put up à Bridge in its Place, without Licenſe and ad quod 
dampum. 2 Jon. 157. Cro. Car. 266, &c. Vaugh. 341. Mod. Caſes 30). 1 Leon. 142. 1 Inſt; 


113. 12 H. 8. 1 Goa 418. 1 Inſt, 56. Re 72. Cro. 664. Moor 180. 13 H, 7. 26. 
Comb. 180. 8. C. Holt 6, a ä e 


4 


Williams v. Carey. Pal. 7W. 3. B. R. Intr. Pal. 6 W. 3. 


ant 2) X 7 Uliams the Executo2 of J. S. bzought Caſe againſt Carey the 
— for Sheriff, fo2 that his Teſtato2 having recovered Judg- 


a falle return ment in Debt againſt A. ſued out a Fieri facias, whereon the De- 


of Fieri fa- 


dias in the fENDant returned he had levied 191. 5 s. 4D. and that he had taken 
Lifetime of Other Soods to the Galue of 40 8. which remained in his Hands 
Tad pro defectu emptorum, and that A. had no other Goods, ubi revera 
within the Sheriff had levied the whole Debt, and averr'd that afterwards 
Starure4E 3. A, became poo2, and unable to ſatisfy the Reſidue of the Debt. 
4 Mod. 403. Afrditt pro Quer. Cwas objeſted in Arreſt of Judgment, that this 
Difference Was a perſonal Tozt, and not within 4 E. 3. c. 7. Sed Cur. contra. 
verween There is a great Difference between meſne P2oceſs, as the Caſe 
ceſs and Ex · Il Jones 173. Noy 87. Latch 167. Poph. 187. and this Caſe, 
ecution as to which is a P2oceſs in Execution; fo2 by levying of the Goods a 
Cre Gran. Right was veſted in the Teſtatoz, Judgment pro Quer. 


Mod. Caſes 290, &c. 6 Co. 8. Plowd. 34. Dyer 201. 3 D. 361. p. 3. & C. Comb. 264, 322. 4 
Mod. 403. 3 Salk. 149. Caſes B. R. 71. Holt 307. - 3 64, 3 


1 Hicks 
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ACTION ſur le CASE. 
Hicks verſus Downling, Mich. 8 Will. III. B. R. 
Intratur Hill. 7 W. III. Rot. 697 
Dios declares he was poſſeſſed ol a Beſſuage fo2 a Term of 1 1. 
L Pears adtunc & adhuc venturo, and being ſo poſſeſſed vemiſey * —— 
it to the Defendant foz thꝛee Years, Virtute cujus the Defendant en- Acne 
tered, and being ſo poſſeſſed, reverſione inde eidem Quer. ; burns the 
ſo negifgently kept his Fire that the Þouſe was burnt down; and — 
Uerdi# pro Quer Mop'd in Arreſt of Judgment, that tho the Leiſes can'e 
Plaintiff had a Term adtunc & adhuc venturum, pet that might - adn mare 
not be ſo long a Term as the Term of the Under-Leſſee, fo? thee h Cate of 
Pears, and this Atton lies not without a reſiduary Intereſt ; by en Vnder- 
which means he is liable over to him that has the Inheritance: F. ce 8, 
The Court allowed that, but thought it appeared here was a rell Pon ig. 
duary Intereſt, it being lald to be an Under-Leaſe, and not an Aſſign- ES 
ment with theſe Mozus, Reverſione inde eidem Quer. ſpectan. — — 


1 8 latereſl. 1 Brown. Fnt, 23. Cro. El, 577, 784. 5 Co. 13. b. 3 Lev. 359+ Caſes B R. 


Turbervil verſus Stamp. Mich. 9 Will. III. B. K fe 


Intratur Trin. 9 W. III. Rot. 359. MLT 
ASE on the Cuftom of the Realm quare negligenter cuſtodi- Cie or 09» 
vit ignem ſuum in Clauſo ſuo, ita quod per lammas bladaQuer, gligent _ 

in quodam Clauſo ipſius Quer. combuſta fuerunt. After Aerdiſt pro in Claufoſuo, 

Quer. it was abjeted the Cuſtom extends only to Fire in his Þouſe, ew 

02Curtilage(like Goods of Guefts) which are in his Power. Non alloc. Cn in a 

Foz the Fire in his Field is his Fire as well as that in his houſe; he wer; Cloſe, 

made it and muſt ſce it does no harm, and anſwer the Damage if it . 

doeg. Every Dan muſt uſe his own fo as not to hurt another; but jan. 

if a ſudden Storm had riſen which he could not ſtop, it was matter of Pes «9, 667. 

Evidence,and he ſhould have ſhewed it. And Holt, Rokesby and Eyre 1 A4. pi. ,. 

againſt the Dpinton of Turton, who went upon the Difference be- Fr Abr ci. 

tweenFirein an Þouſe which is in a Man's Cuſtody and Power, and !5 Pl. 98. 

Fire in a Field which is not pzoperly ſo; and it would diſcourageÞus: ;. 

bandzy, it being uſual foz Farmers to burn Stubble, &c. But the 23 ＋ 

Plaintiff had Judgment accozding to the Opinion of the other three. „ 

Raft, Ent. 8, Comb. 459. S. C. Skin. 681. Caſes B. K. 151, Holt 3 


Savil verſus Roberts. Mich. 10 W. 3. B. R. Intr. Trin. 

9 W. 3. Rot. 724. 

Etlares quod Defendens falſo & malitioſe abſque ali oba- 

Po bili Cauia ipſum indictari cauſavit de rioto, cui — com L 2. 
ipſe placitabat non culp. & fuit inde per veredict. Juratorum acquie- malicioufly 
tatus , per — magnas denariorum ſummas & multos labores ex- —_— 
pendere & ſubire coactus fuit : pon Non culp. the Plaintiff had a d of « Rioc 
Uerdi# and Judgment in C. B. which was now affirmed in B. R. — 
was objeted that this would diſcourage Pzofecutſons ; and at this 227 
rate the P2ofecutoz, whenever he is in the Wrong, o2 miſcarries, Cn 416. 
will be ſubjec to an Adion. Et per Cur, — 


Dixon ver. Thomſon, 1 Lev. 53. 1 Saund. 228, 6 Mod. 30, 169, 261, 3 Salk. 16. Ca K Rs 
203, Holt 150, 193. 5 Mod. 323, 349, 394, 403. ; 1 
4. 
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02 fn 
difment. F 7 . 
from an Jn w the Plain 
. A Civil — Colts, and — — of — 
mercia- 1 t ha more, foz Coꝛoners, 
rent pro that the — falſo 2 deliver d to _—_ Ueration 
a of — 1 atroming to eo aſſerts a Right, 
en vil Act he Court auſe 
— $ Plain Injurp, an ir, is not ackio had not 
285 38. 39- 02 comp Baſtard, and ſſerts a Right. an Adtion, th 
11 C0.43,44- ſay A. En ncerned and a Co. So to bzing 'tis a Claim 
1 Inſt. 126, is a Party co Heir, Vide 4 x ape ble, becauſe ro falſo 
7. he is d I am the is not a#tonable, erciable p 

ringing an ed, an und, is d is am e of A- 
Ae thre be 1 found Pledges yet if OT : — Sum, 
a lone ; ; ; 3 « 0 L lain: 
cho nens, ok Right, nd is liable to out a Latitat ſues the P 
22 Clamore, d Sum, and take d yet maliciouſly do him ſome 
Calbe fion to a __ of Attion at 4 of 1 ek not enough 
atof on has no e lies; but th 
which woſt tiff to the Int Aion of the 
. Pꝛejudice, an 
be expreſly ſpetial 


fm ex mali- 
ion againſt h 

lly, that he bꝛought an Atti 

9 Co. Fg b. to Declare generally, 

9 Co. 68. 

Ih 


. 
itia & ſine cauſa, P ſevance ſpecially, ſued him fo? FOO 1. e, per 
2 pe mutt bew 10 'Detenvant BD [the Sheriff 500. — — fo? 
112. the d to 1 Saund. 1 
Pale 315- ds he owed Bail affirme f Bail ; 02 nt, where 
Pale. 315. AF r him from ed fo2 want o is Impꝛiſonment, ſuen 
coveern's binder him fi 8 Cauſe of Ation, ſu 
procure A. quod h fendant intend without any ſted and impz 
m_—_ at the De of Action, 02 e was arte anger, 
without. there was ion fo2 zoo l. is not concern'd, in an Aion a- 
Cauſe, B. 4 him in an A et if one that J may mainta n Cro 378. 
may ha ve a &c. And 5 cauſelefly, Inſt, 544. 3 Tro. t 
gainſt 7 pꝛocute an ally A Vide N. f uſly indidted 0 bis Action, 

Roll. A im generally d malicious ay bꝛing 

lis = Fame and rhe alice of the Proſecytoz, and el 
ion will ** dice his F _ the alice o fon. 1 Sid. 15. 

Aſics mali · MAY 4%" alfly — rt Law nives an — — oufly indiſted — 

oY * —— — * Dan —_ _ Liberty, RES 

ind'Qed, 6. Lut. 122. ects him to Peril o Afton, fo2 he w gives 

k damoibed, & Crime that ſubje 1 2 

is damnified, ꝗ Cr (ſhed, he m age, fo? Fed, tho 

eicher 1. in be puniſhed, he n es a Damage, n 

fee by this Reſpet, 'X « on be fally — 2 Do "= 

— * an Action. Bs Fame no2 Liberty; Expence, and a e to his 
atation touch his Fa needleſs Exp s a Damag 

Rep dal; neither him to a as well a 11 H. 

2 perty in — $. maintain an 1 Aſſ. 1. 7 H. 4. 31. 

g L. me, n Perton, Vide 3. . . of a Crime, 

— 7 25, 36. | Pan is fa is a Scanda t an Adlon 

Toned 3. Where a d which is und, yet 

2 — which hurts \nfuttclent, 02 — e Hüchlef of that —  tmpelfoned. 

— 2 0 ditment be in nder; becauſe the — he was actually Keb. 473, 

vor in the lieg fo: the Sla (s Liberty, a 12, 16, K. 2 

not in the fie if it indangered h Lev. 210. 1 Vent. 

laſt. 24. it is 1 Mod. & 1 Lev. 275. 3 

va 46 Heyn. 376. 


Other⸗ 
476, 497, 346. By | | 


. 


or not, Carth, 451. Mod. Caſes, &c. 353. Comb. 480. 5. C. Holt 10. Cafes B R. 162. 


* 


ACTION {ſur le CAS E. I5 


Otherwiſe where it only concerns his Pꝛoperty, fo2 he cannot ſuf- 


fer in that in either of thofe Cafes. | Raym. 13. 
But tho the Action lie, yet it is not to be favoured, and therekoze — * * 


iſt, Ik the Indictment be found by the Szand Jury, the Defendant the Caſe for 


ſhall not be obliged to ſhew a pꝛobable Cauſe; but it hall lie on procorng . 


the Plaintiff's Side to pzove an expꝛels Rancour and Yalice, 2dly, lebe added 
It Ignoramus be return d, where Indicktment contains no Scandal, forexerciſing 


02 the Party has not been impziſoned, no Action lies; otherwiſe Cf . 


if it contains Scandal, o2 the Party has been impaiſon'd, but „thou Li- 
then there muſt be Evidence of expꝛels Bancour and Malice, fo2 om per 


Jnnocence is not ſufficient. Judgment affirmed. — 0o 
Expence ; (in which ic was agreed that the Inditment was inſufficient) Tr was reſolved b 
Parker C. J. and the whole Court, upon great Conſideration, that there was no Reaſon for this Di- 
verſity between a malicious Proſecution upon a good Indictment, and upon à bad one; and that this 
Aftion will lie as well for Damage by Expence, as by Scandal or Impriſonment, tho' the Indictment 
be inſufficient. Hill. 12 Ann, B. R. Jones verſ. Gwynn, Intr. 11 Ann. Rot. 326. Style 481. 2 Keb. 
547. 1 Vent. 86. Vide 6 Mod. 25, 73, 137, 169, 216. 5 Mod. 405. 2 Mod. 52. 1 Lev. 275, 292. 


Robins verſus Robins. 11 Will. III. B. R. Intratur 


Trin. 10 Will. III. Rot. 162. VideRecord, 
: age 727. 
ASE, foꝛ that the Defendant colore eujuſdam medii Proceſſ. in . C. d. 


lege Cauſed him to be arreſted, and tho' he offered a comman 1;cious Hotd- 
Appearance held him to Ball, where by Law no Vail was requi- ing «© Beil; 
red; and Qerdit pro Quer. on Non Culp. Et per Holt C. J. Sucht rn fe 
This is a tender Aﬀion. You muſt ſhew that the Plaintiff forch the 
being indebted to the Defendant in lo much, the Oefendant took yt on 
out ſuch a Writ fo2 ſo much moze, on Purpoſe to hold him to Bail; ciel 
How elſe can it appear to us whether and how far he might be Held wat che firſt 
to Bail in that Aion? And as to what Carthew ſain, that the — 
Writ was ſeldom returned, and they could not have it to give in 5 Mod. 262. 
Evidence, and therefore it would be inconvenient to ſet it out ſpe⸗ go 267. 
cially in the Declaration; the Chicf Juſtice anſwered, He might. Selk. 4;6. 
have a Rule on the Dfficer to return his Uirit. Vide 1 Saund. 228. 5 Mod. 223, 


And this Aion lies not till the Oziginal Action is determined. 3 as 


$i 2 I ILL. 
Tveſon verſus Moore. Trin. 11 Will. III. B. R. Intra- 
cur Hill. 9 Will. III. Rot. 437. | VideRecord, 
; . Page 728. 


ASE, and declared that he was poſſeſſed of a Colliery, and cad f. * 
that there was a Highway near, by which he uſed to carry his ping up « 
Coals, and that he had a certain Quantity of Cools dug ready fo; — 
Sale, and that the Defendant dug a Colliery near his, and intend⸗ thePlainciff's 
ing to dam away his Cuſtomers, and depzive him of the Pꝛoſit of Coierywich 
his Colliery, ſtopp'd up the ſaid Map, Jo as Carts and Carrfages prise his of 
could not came to his Colliery, per quod per totum tempus præ- the Profic 
dict. proficuum Carbonariæ ſuz prædict. totalit. perdidit & Car- — — 


the Profit, &c. and his Coals were ſpoiled for Want of Buyers. Court divided vhether Action lies 
bones 


Not ſuffici- 


G KTI N fur le CAS E. 
I 


cauſa prædict. — 2 
; 2 emptorum ex 1 J. and Uer⸗ 
b ſui predict. pro 3 devenerunt. Non cu 
ones riorat. & de preci | wh: 
3 4 ere an AFion ariſes —_— the 
- . | > 2 L 
Action 2 agreed, — perla Damage. 1 allow 
lie 2 Nu- lick Nuſance, _ _ the Sult — 3 would 
— — uniſhab ; 2ithout tyeci: | 
lace with — — — — . of Dennis and well 
a mage. infinite and : 1 By here 19 {pecti , WDatter 
1 Role Abr. 1 var — — 4 E oat-pits, ON Rel. 89. 
88. N. 1, kozth; foy all h. averſable, Vi 7 
Br. Tit. Nu- enough — per quod LE ; 18 4 Co. 1 . 2 
lance 7: ſublequen 6. 1 Leon. 236. 1 a ſpeetal Domage, ob, 284. 
Sens, 343- 156. a fit uod ſervitium, for 'nti ſui. 9 Co. 53. pe Afy 
1 Leon? 206. tO ſap, 4 >#:. x00 liberi r amplo modo & ren uod 
Allen 22. eee haberc non poteſt in t. a ſingle Inſtance, as a 
1 Vent. 113. Commun, 3 not conf: in ; but in caſu Pr. | 
Hob. 284, Damage docs not zap be ſhewn; 
e um amiſit, Which may f's near Situa⸗ 
© way be (nfinlte tra. The Þlafntiff's ; the King's 
p Rokesby and Lait — Thy but no Right Hu N. K - and 
im a Convenience, Senefit of «ll his Subjetts ; lle: 
tion A the equal Cife ET 2 ight than any Dove & 
2 tif has 10 mo?e, 1192 n t have a particular Afio 79 
the Plat held, a Han could nk. Right, which are the 2 
— Injury 92 a 1 n nei. 
Man can © on which all Actions are 7 604 Ehis Þ — e 
No Man ca upon a 5 nd. 113. 3 1 a particul; "OS 8 
ave Action ide 2 Saund. : g 72 ay 102 i im; 
ben i . — Fats he m—_— wry Ne 
articula age is cammon 0 omn 
e e , Ppage is way nentum 2 
ee Foz the — would lay it ad * tited on the other = 
Neeb. and an Indiiin nanſeun. And the Ci as Caſe fo a Stoppag 
1 Int. 36 4 per viam illam tr: ticular Right — mon to his Þouſe, 
Inſt. 36 a. nded on a par courſe 02 Con ticular 
; Roll, Abr. were ee has a Tap, a 1 4.5 — is founded on a par 
3% 63 Where 2 Tenement, peed how od try by 
Pill oꝛ Ten ſthout the per quod. articular Injury by 
Right, and "at aling here _ cot ſuteſently ſet fozth ö 
They held, the ſpetial Dama & 19 not tut d no 
ent to thee peril Dtmnene, at to ay, he lot Citomers 7 — wes —— 
in genera betta ſuſacten i * re coming, © often 
at Cuſto- it is not ae Zupers were has been 
mn : could — without 1 EG os — * Pera wewn, 
not come, * Lev. 214, 2 3 he Dame R ] 58. D. Io 
ae. is not Law, fo? th t aitionable. 1 Rol. de 
Cademe r, Denied, _ s themſelves are not who refuſed, And t 
Cuſtomere vhere the C020 6. muff ſhew idge, 2 W. & M. 
were coming wye 1 Rol. 34, 3553 2aine and Partri 805 ich 
d weie 1 Cro, 148. , Cate of Pain Ferry-Boat, wh 
8 red. rer x ice cited the 1 of a N 1 [ 
be, Chief Tuſtice r e e { was one. 
2 Cro. 446. in this all the King's Peop f which the Plaintiff at the 
Vaugh. 335. 1 LU läge, 0 
Rep. 79,” Was for its of ſuch a Uillage, o iſtom to be good, but the 
g Roll 5g. Juhabitan ſe the Court held the Ci 
2 Saund. 115. In this Cale 
1 


Aftion 
Carth. 191. 


* 
— 


— — 0 ht th 


ACTION {ſur le CASE. I7: 

Aion did not lie; fo2 tho the Plaintiff has a particular Right, 
yet that conſiſts in being exempt from Toll, and not in Paſſing, 
which is common to all. So that the not keeping the Ferry is 
a publick Nuſance, fo2 which the Plaintiff cannot maintain an 
Ation moze than any other Perſon. But the Defendant muſt be 
indifed. | = | | 

The Court being thus divided, and there being a kozmer Rule On Morton . 
to ffay Judgment, no Judgment could be entered. Et per Cur. ſabre of * 
the Court had been divided on the firſt Potion, the Plaintiff Nals mad, 
might have entred Judgment; but now this Rule muſt ſtand oz 10 ftay Judg- 
be diſcharged, and diſcharged it cannot be, becauſe the Court is — — 


equally divided. | que, en 
i i f 1 | theCourt was 
equally divided, whether, if the AQtion lay, the Plaintiff could not have Judgment, becauſe no Rule 
could be made to diſcharge the firft Rule. . wr gh's 


Lane werſus Cotton & al. Paſch. 12 Will. IIL B. R; 
Intratur Paſch. 10 Will. III. Rot. 403. 


CIR Robert Cotton and Sit Thomas Franklatid wete tonſfitu- 8, 4 
ted Poſt-Baſters General by Letters Patent, accoding to e Pol. 
the Stat: 12 C. 2. c. 35. fozereiting the Poſt-Dffice; and in the Pa- 1 Ge- 
tent there was a Power to make Deputies, and appotit Servants — I 
at their Mill and Pleaſure, and to take Security of them in the Bills io out 
Name and to the Ale of the King; and alſo that the Defendants 2 
ſhould obey ſuch Oꝛders as from Cime to Time ſhould come from wo office at 
the King, and as to the Revenue ſhould obey the Ozders of the London. 
Treaſury, Farther, the King grants to them that they ſhould not 2 
be chargeable fo2 their Officers, but only fo2 their own voluntary cate. 
Default oꝛ Misbehaviour; and this is granted with a Fee of 15001. — Intr. 
per Annum: The Plaintiff Lane, having Exchequer⸗Bills, incloſed po 43 SC. 
them in a Letter direfed to one Jones at Worceſter, and delivered Mod. 443. 
it at the Poſt-Office at London into the Hands of one Breeze, who Rep Nr 
was appointed by the Oefendants to receive the Letters, and had Caſes- - 
a Salary, The Letter was opened in the Office by a Perſon un⸗ - — — 
known, and the Exchequer⸗Bills taken away; and fo2 this an 
Action of the Cafe mas brought againſt the Defendants, and on 
the general Jfſue, the Pectal Patter found as is above-mentioned, 

Turton, Gould and Powys held the Action lay not. 1. Becauſe — 
the Office is fo2 Intelligente, and not fo2 Inſurance. - 2. Becaule on lier nor, 
Breeze ig an Officer, and he is liable. 3. Tt is impoſſible the per three 
Poſt-ZZaſter General, who is to execute this Office in ſuch diſtant oy Hel C 
Places, at home and abzoad, and at all Times, by ſo many ſe. 
veral Þands, ſhould be able to ſecure every Thing. 4. Becauſe „ 
Exchequer⸗Bills are new Things, and this Office is not a Con- 
beyance foꝛ Treaſure, nt w OT. * 

Holt C. J. contra, He conſidered this as a Letter loſt in the 
Offce, and not upon the Road; and held the Poſt⸗Maſter General 
wag l:able, becauſe the Care of the Mhole is committed to him, and 
the Reſt are but his Deputies: Foz firſt, the Law makes the Officer 


whoever he be, reſponſible of 225 bo the o2 himſelf and 


his 


_ 


18 ACTION fur le CASE. 
of is Deputy, as the Barſhal 02 Wlazven fo2 a Pyſfoner, oz the 
tee Sheriff for Goods taken in Execution, fo2 which he is liable upon 
— De- an Extendi facias on the Statute, as well as a Levari facias, which 
pury, whe- ig at Common Lam; 02 fo2 a Paiſoner in Execution in Debt, 
— —— which is by the Stat. ok the 25 E. 3. c. 17. as well as in Treſpaſs 
mon Law or vi & armis, which is an Execution at Common Law: And this 
— by State. ſhews that the Officer is in Conſequence liable, whether he become 
1 Nel — by Common Law o2 by Statute: And there is no need of 
Sid d a Contraft, fo2 the Law makes him anſwerable. 2Dly, He has a 
Co, Reward, which is the Reaſon in the Caſe of Jnn-keepers, Þoymen, 
e Ke. who are bound to keep ſafely, and anſwer all Neglets of thoſe 
A trim apts r an a eee with he fn ene a 
el 80 [ + D 8 a £ > 
25 ts 2 — — 4 — Den reſponſible foꝛ negligent Keeping, viz. 
coir 89. that if they could not be charged without afligning a particular 
F. N. B. 93- Megleſt, they might cheat auy Man living, and it would not be in 
Pracch 5p. his Power to pꝛove it. It is a 3 to charge — —— a 
ro. Aden ed cep a Corre 
he — — . — — of his Goods, and he ſhould 
1 Nell Rep. Reber be able to pꝛove it: It would be hard in this Cale to put 
63. the Platntiff to pzove a particular Negle# among fuch a Yultt- 
Moor 135- tude of Ander ⸗Omters; Ergo the Poſt-maſter is charged with it. 
$0.0/ek. mals; Exchequer-Bills we P2oper to be ſent Are p * = 
Phi ' a ackets whatſoever ; | 
may be ih — — — againſt it; fo2 new Things may be 
nes” governed by old Laws, when they fall within the Reaſon of thoſe 
- fall within Things which were the Subjet: 3 * — 8 
ö when takes u mſelf a ploy 
Things — — ae us far as his Jmployment goes, 02 an 
which were Aſtion lies againſt him fo2 refuſing. Thus, Jf a Farrier refuſe to 
— Ae, an Inn-keeper to receive a Gueft, a Carrier ta carry, 
the SubjeR- thoe a Ho 5 ; 5 3 
Macer-of when they may do it, an Aiion lies; their Underſtanding is in 
whoever  P2apo2tion to their Power and Convenience. Dy. 58. | 
takes a publick Employment, is bound to ſerye rhe Publick as far as that extends. Poſt 441. 


| Tf without this A, oz befoze it, any Perſon had volun- 
* ſuch a Pofi-Dffice, that Perſon had been liable to an 
Attion ; and conſequently lo is the Poſt-Vaſfter ; foz all other Peo- 
ple are excluded: The Nature of the Office is the ſame, and he 

is in on the ſame Terms. 
Deputy is  Aathiy, Tho the Maſter be liable, yet -Brecze is chargeable al- 
<= Weng. ſo; but he is not chargeable as an Dfficer, but as a Wrong- 
Her. doer. It is upon this Reaſon that an Action lies againft the 
neben Haber as well as againt the Sheriff, fo2 a voluntary Eſcape ; 
Molloy 209. £02 ft is in the Nature of a Reſcue : But fo2 a negligent Eſcape, 


22 — the Action lies only againſt the Sheriff, Vide 1 Leo. 146. 3 Cro. 


—_—__F A » 743- 1 Ro. Rep. 78. Ill repozted, Noy /90. 
7 710%, Wbt is done by the Deputy is done by the Pꝛincipal, and 
it ts the At of the P2incipal, who map diſplace him at Pleaſure, 


4 Even 


— — 


—ů ͤ„·˙ 4 


ACTION ſur le CASE: 19 
even tho he were conſtituted fo? Life. Vice Hob. 13. Mo. 856, Act of Depu- 
And the Att of the Deputy may foxfeit the Office ot his Pzincipal. #0 — 


£ 
* 


ko — 


. 6. 34. | 19339 2 28] Principal, 
: 6thly, The King's Oiſcharge may be good againſt the King as becauſe quak 
to his Revenues, but not as to the Subjeck; fo2 it cannot hinder : Lev. 69. 
him of a Remedy the Law gives him. Judgment pro Def. 1 Vent. 190. 


Ray m. 220. 
y I Mod, 85. 


Pantam verſus Iſham. PaC 13 Will. III. B. K. 


| E” ASE : The Jury found that the Plaintiff being ſeized in Fee 3 1 1 
of ſix Stables let one to the Defendant at Will, and the N 


reſt to other Perſons fo2 a Term of Years yet induring; that the Pancoo a- 
Defendant kept his Fire ſo negligently, that it burn d the Plain: ind hem. 
tif's Stable, and alſo the Defendant's, and the other five Stables. giigenty 
It was agreed, that if one ſeized of an Þouſe in Fee, make 2 bis 
Leaſe at Will, and Leſſee negligently burns the Houſe, no Action a, ber 
lies ; fo2 he had it in his Power to ſecure himſelf by Covenant: So- i: tie 

cus, if Leſſee ko: Years make a Leaſe at Will; not but that he sing Leſſee 


t lies not a- 
might ſecure himſelf by Covenant, but becauſe he is anſwerable over L.. 2-4 
to his Leſſo2, in that reſpei he ſhall have an Ackion on the Caſe, in Fee; O. 
Allo the Court held, No Action lay againſt the Defendant foz 1. . 
the Stable he took, if the Fire had ceaſed there; but if it goes on, morfor years 
and burns his next Neighbour's, he ſhall have an Action foz his ocastranger. 
Loſs, becauſe he fs a Stranger, and had it not in his Power to — 
make him covenant to be careful ; and by Conſequence fo may the verſusSramp, 
Tenants of the other Houſes. | 5 Co. 13. b. 


| 1 Roll. Abr. 
L, 2, 454, 458. 2 Rol. 566, 10. 5 Co, 13. b. Cro. El. 777, 784, 10. 1 D. 11. p. 1. S. C. 


Laſtly, That the Leſſo2 might bzing Adions againſt the other 
Leſſees, and ſo might they againſt Lefſee at Mill; and as the 
Leſſoꝛ might ſue the other Tenants, and they ſue Tenant at 
Will, the Lefſo2 ſhould have his Eletion. Vide 3 Ley, 358. 


( 10. } 
Mod. Caſes 


Ction upon the Cale againſt the Conſtables of Aylesbury, and Ee b 
declares that the King's U rit iſſued and was delivered to Borgeß a- 

the Sheriff of Bucks fo2 Election of Knights of the Shire and N 
Burgeſſes of Bozoughs, to ſerve in Parliament; whereupon the Borough for 
Sheriff made out bis Pꝛecept to the Dekendants, being Conſtables **fuſing to 
of Aylesbury, fo2 the Election of two Burgeſſes fo2 that Xo2ough, von . 
which was delivered, and the Burgeſſes duly aſſembled to chooſe ion of 
&c. and that the Plaintiff being duly qualified, &c. offered to gs 
his Qoice fo2 Sir T. Lee, and S. M ayne, Eſq; but the Defendants Held that ic 
obſtrufed him from voting, and refuſen and would not receive his !i-s not, by 
Gcte, no2 allow it. Upon not Guilty, a Gerdick was found koz — —4 
the Plaintiff, and after Hotion in Arreſt of Judgment, the Court c J. 
gave their Opinions ſeriatim. Abi 


„ | Gould 8 8. F. is. 


Aſhby verſus White & al. Mich. 2 Ann. B. R. 


1 
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Pollexf. 470. and nat to pzecede the Adjudication of the Houſe of Commons. 


Members of liament to determine it; and after that may have his Action, but 


— mrs 
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Gould J. was of Opinion fo2 the Defendants, that the Action 
was not maintainable, becauſe the Conſtable afed as a Judge, 
and not as an Officer, and that in a-Parliamentary Batter, 
Alſo becauſe the hindzing of a Gote is damnum abſque Injuria. 
9 H. 6. 60. 2 Lev. 114. 19 H. 6. 44. Hob. 267. Farther, he held 
it would beget Yultiplitity of Ations, (Vide 5 Co. Williams's 
Taſe) and that this was out of Time. It ought at leaſt to follow 


pe A 2 Cro. 368. - The Reaſon of Stirling's Caſe was becauſe the Re: 
6 Med. 43. fuſal of a Poll occaſioned the Loſs of the Place of Bzidge⸗Ma⸗ 
Plows- 120: ſter, Which was a real Pꝛofit: And the Caſe of an Aion by a Free: 
2 Salk. 502, man fo2 refuſing to admit his Uoice in the Elefion of a Lozd⸗ 
504- Papoꝛ was, becauſe he had no other Remedy but this Aﬀton , but 
2 _ 1 this differs. Vide 2 Lev. 50. 2 Vent. 50. 2 Lev. 250. 
Lev. 86,114. Powys J. ad idem, That the Defendant, tho' not pꝛoperly a 
6 Mind, 45 Judge, is quaſi a Judge; that when the Matter comes befoze the 
3 Lev. 2, Douſe of Commons, the Plaintiff's Uote will be allowed; and 
Lutw. 88. therefo2e he does not loſe his P2ivilege ; De minimis non curat Lex, 
| and this Injury, if it be one, comes within that Rule; and he 
mentlon'd the 7 & 8 W. 3. which gives an Aﬀion fo2 a double Re: 
turn, to the Candidate, and that befoze the Statute 23 H. 6. the 
Candidate had no Aﬀion fo2 a falſe Return; and that in 1641. 
there were Seventy double Returns, and yet no Aion. bꝛought, 
o2 At made; and from thoſe Statutes giving new Actions in 
thoſe Caſes. he inferred no Action lay fo2 the Uoter at Common 
Law: Farther, the Judgment here will not bind the Commons, 
no2 be Evidence there; fo2 the Commons are not bound by our 
Determinations ; and laſtty, Omnis Innovatio plus novitate per- 
turbat quam utilitate prodeſt. 1 Bul. 138. 
Powell J. differed from Gould and Powys, the one holding him 
Judge, the other quaſi a Judge, fo2 he muff be a Judge oz not a 
Judge, and there is not any Medium: That here he is an Offi- 
cer; as ſuch he is to execute the King's TUrit, and has nothing 
but a miniſterial Power: Jn other Matters Powell agreed with 
the other Two, urging that the Right of Elefion ok Members 
; * muff depend upon the Right of the Elefo2s ; and the fozmer the 
_— of E. Parliament are to decide, and the Plaintiff may petition the Par⸗ 


on of 


Parliament not befo2e ; and therefoze was not without Remedy. 
Reil vin. Holt C. J. contra. He held that the Plaintiff had a Right to vote, 
ratione liberi that a Freeholder has a Right to vote by Reaſon of his Freehold, 
cenement» AND it is a real Right; and the Ualue of his Freehold was not ma- 
and rations terial, till 8 H. 6. c. 7. which requires it ſhould be 40 8. per An- 
Burgagii, in num; That in Bozoughs they have a Right to vote ratione Bur- 
Rn Or z. Sagii: And that in Cities and Cozpozations, it is a Perſonal 
Pertoral, Inheritance, and veſted in the whole Cozpozation, but to be uſed 
viz. ratiene nnd etertiſed by the particular Members, and that ſuch a Fran⸗ 


Francheſiz, 


in Corpora: Chiſe cannot be granted but to a Cozpozation, Hob. 14. 12 Co. 


tion. 120. Mo. 812. And this is not a minimum in lege, but a noble 
| " 


Pt 


8 


— N 


_ ce „ * 


Paivilege, which intitles the Subject to a Share in the Govern- 
ment and Legiflature: No Laws can be made to affect him o2 his. 
Pꝛoperty but by his own Conſent, gibeg in Perfon if he be cho- „ ce 
ſen, oz by his Repreſentative if he is a Uoter : That if the Plain: there is | 
tiff has a Right, he muff in Conſequence have a Remedy to vindi. N Fran, 
"cate that Right; fo2 want of Right and want of Remedy is the gives « 
ſame Thing. It a Statute gives a Right, the Common Law Rische, Com- 
will give a Remedy to maintain that Right ; a Fortiori where gil give « 
the Common Law gives a Right, it gives a Remedy to alfert it, Remedy. 
This is an Injury, and every Injury tmpozts a Damage, Utola- 

ting the Right of another by a ſcandalous Wo2d is ſufficieut Da- 

mage to give an Action, tho' the Party ſuffers not a Farthing, and 

the pecuniary Loſs be nothing. There Parliamentary Matters a | 
come befoze us, as incident to a Cauſe of Acton on the Pꝛoperty — 

of the Subject, which we in Duty muſt determine, tho the In⸗ Meer 1 | 
tident Matter be Parliamentary, we muſt not be deterr d, but are end! 

bound by our Oaths to determime it: There can be no fuch Me- dear to an 

thod by Petition as my Bother Powell ſpeaks ot; no2 can the en, «be 

Patliament judge of this Injury, no2 give Damages to the Plain: wulf er. 

tiff fo2 it. But Judgment was given fo2 the Defendant. - Note: wine ir. 15 

On Frivay the 14th of January, 1763, this Judgment was re: 1445, 

verſed in the Boule of Lo2ds 2: Trevor C. J. and Price and Sir⸗ 2 Salle. 505; 

teen Lo2ds concurred with the Judges of. B. R. The reſt of the: Rol Rep. 

Judges and Fifty Lozds concurred with Holt C. J. Altho' this Ero 

Matter relates to the Parliament, yet it is an Injury pꝛecedaneous of 


to the Parliament, as my Lozd Hale ſai 4 
: diſton verſus Soane. "OY 0 of Barnes 


Goddard verſus Smith. Mich. 3 Ann BR Pans 


| ASE, fog a falſe and malicious Indiament of Barretty, l. 
| 'S whereof he was legitimo modo acquictatus, and upon the we 
Trial it appeared he was acquitted no otherwiſe than by Entry for a 
ok a-Nolle proſequi, and whether this was ſufficient to maintain 19:6.99% 
the Action was made a Point fo2 the Opinion of the Court: Ind vade legici- 
the Court held, this Cvidence din not ſuppozt the Declaration; fo2 — modo 
the Nolle proſcqui is a Dilcharge as to the Indidment, but is no , 
Acquittal of the Crime. And the Chief Juſtice doubted as to the Evidence of 
— any was a Opinion, that the Crown, notwith- e 
olle proſequ might awar . ficient to 
: ſame Indidment. oY _ un _ __ mining 
Nolle praſequi is no Diſcharge of the Crime, but © . celaration. 
Poſt 450. 6 Mod. 93, 261, 262. 11 Co. 6 4 66. TE 28 * — rnd hr" 2 | 
| ? f vide Record, , 
Tenant werſus Golding, Mich. 3. Ann. B. R. 2 
THE Plaintiff declared that he was poſſeſſed of $727" 
i a Cellar con- a. 311, 
1 tiguous to the Defendant's Pivy, and parted by a Wall, 12 
art of the Dekendant's Þouſe, which the Defendant debuit & ſo- Places called 


: | lebat 13 


—_— 


. 
- 


ac. 478. 
it, $6.4. 


r . . 
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Cale for not lebat 97 and that fo2 want of Repair the Filth of the Pyivy 


Ponies ran into his Cellar, Sc. Judgment by Default, and after a Writ 


Fall of De- of Jnquiry 'twas mov'd in Arreſt of Judgment, that this being a 


ay ol Charge laid upon the Dwner himſelf, the Plaintiff ſhould have 
deſettu of ſhew'd a Title by Pꝛeſcription; ſed non allocatur, foꝛ 'tis a Charge 
which che laid on the Defendant of common Right, which by Law he is ſub- 


to che Plaine jEtt to. As one is bound to keep his Cattle from treſpaſſing on his 
tiff's Cellar, Netghbour's Gzound, ſo he muſt a heap of Dung, if he ereits it. 


Giſt. Where C: | - 
the Charge Sic utere tuo ut alienum non lædas. 


is upon the Defendant of common Right, the Plaintiff need not preſcribe in his Declaration, Cro, 
Car. 500. 3 Lev. 266, 133. Palm. 290. 9 Co 37. i 


Action ſur le Caſe, ſur Aſſumpſit. 
Sexton verſus Miles. 1 W. & M. C. B. 


\ 


tion execu- 


&c. the Plaintiff would deliver unto the Defendant, &c. the 


Corfidters- I. Aſſumpſit, the Plaintiff declared, that > Conſideration, 


— Defendant pꝛomiſed to pay, &c. and in facto dicit, that he 
Ergo a did deliver, but does not alledge a Place where; the Defen- 


verve mult dant demurred fo2 want of a Uenue, and the Declaration was 
3 Lev. 311. held ill, fo2 a Conſideration executozy is traverſable, 


2 Lev. 227. 
1 Show. 50. 


SG Tomkins verſus Bernet. Hill. 5 Will. III. 1693. At 
| Niſi prius in London, coram Treby Chief Fuſtice. 


TE, Dꝛee were bound in an uſurions Obligation; one of them paid 
Indebitatus ſome part of the Money, and afterwards the Obligee bꝛought 
— 4 Debt againſt another of the Obligozs, who pleaded the Statute 
receiv d to Of Uſury, and avoided the Bond: And now the Obligoꝛ, that 
Plaintif's had paid ſome Part of the Money without Cauſe to the Obligee, 
dence, Pay- 020Ught an Indebitatus Aſſumpſit againſt him to recover back that 
ment by an Money; Treby C. J. allowed, That where a Man pays Money on 
Obligorupon d Miſtake in an Account, 02 where one pays Money under 02 by 
Bond, and AQ mere Deceit, tis reaſonable he ſhould have his Money again; 
nennen but where one knowingly pays Boney upon an illegal Confidera- 
tion, the Party that receives it ought to be puniſhed fo2 his Of: 
aſſumpſit fence ; and the Party that pays it is particeps criminis, and there is 
= 72 by no Reaſon that he ſhould have his Money again; foꝛ he parted with 
Miſtake or it freely, and volenti non fit injuria, This Caſe was cited: One, 
Deceir, bur bound in a Policy of Aſſurance, believing the Ship to be loſt, when it 
ney paid Was not, paid his Yoney ; and it was held he might bzing an A\- 
knowingly ſumpſit fo2 the Boney : One was imployed as a Solicitoz, and had 
— 4 Monep given him to bzibe the Cuſtom-Houle Officers, and he laid 
tion. out the Money accoꝛdingly; Aſſumpſit was bzought againſt the 


14 1, Solicitoꝛ foz this Boney, and held it lay not. 


1 Lev. 164, 5, 273. Mod, Caſcs 77. Skin, 411. 8. C. 
5 ' Hard's 


- 


4 = 
IO ng 
* 


Action ſur le Caſe, ſur Aſſumpſit. 23 


Hard's Caſe. Hill. 8 Will. III. R A. 


Ndebitatus Aſfumpſit will lle in no Cafe but where Debt lies; 1,447.) 
therefo2e it lies not upon a Wager, noz upon a mutual As- adumpic , 
ſumplit, no; againſt the Zecepto2 of a Kill vf Exchange; fo? his vill is in ap 
acceptance is but a collateral Engagement. But it lies againſt ere Bee 
the D2awer himſelf, fo2 he was really a Debtoz by the Receipt of lies 
the Money, and Debt would lie agatnft him. fe 


- 


Hill. 9 Will. III. A, Niſi Prius at Guildhall, coram 
Holt, Chief 7uſtice. | 


Ndebitatus Aſſumpſit verſus A. and B. and Judgment verſus A. 'TEW 
can diſ 


per Holt. No Finding upon this Jflue can difcharge A. fog he chargeaMan 


has confeſſed the Whole. | | ageing a 
| by Nient dedire, 1 baynd. 230, Cro, El. 701, — 


Butcher verſus Andrews. Will. III. B. R. VideRecord, 
| *ge 731. 
Sſumpſit, fo2 that the Defendant, in Conſideration that t (5) 
A Plaintiff at his Requeſt would lend the Defendant's * — 4 
any Sum ok Yoney, and let him have any Goods, ſo as the Convdera- 
Money lent and Goods ſold exceeded not 5 1. pzomiſed to pay him; . eg 
and avers that he lent him 51. in Ponep, and ſold him Goods he would 
upon Credit to the Qaiue of 51. and declates Allo that the De- ea «be De- 
fendant was indebted to him fo2 ſa much Boney mutuo dat. — 
accommodat. tg the Son at the Dekendant 's Regyef, &c. Upon not exceed- 
Non aſſumpſit, Qerdi# pro er. and 31. given in Damages, g . bla. 
Apon Motion in Arreſt of Judgment it was allowed, That the tar be lent 
Defendant could not be indebted fa2 moze than 5 J. fo2 he engag d erester 
fo2 no moze, fo that if the Jury had gigen moze, it hap been ! Ron. abr 
naught. Pere the Jury having given leſs than 5 1. this was ur- 32- 
ged to have helped the Declaration. Sed non allocatur; fog firſt, ! ent. 153. 
non conſtat tg the Court but the Defeupaut has paid 5 1. alrea l r le 
dy, and that this is now claimed over and apgpe, adiy, That *25in6 R for 
the Declaration was naught ; fo2 the Ponep. being leut to J. . . 4 2s 
the Defenvant caunot be obliged as fo2 a Debt, and ſiabie £0 an Reques, be- 
Indebitatus, hut to a ſpectal have == as bein but collaterally rute be 
bouud by his Pzamiſe ; fo2 the lame Money taunat be lent to Two; cnn? 
Other wile had the Yoney been auly delivered to the Don at the aal 
Father's Requeſt, 62 only had and recein d by the Son at the Cie 67- 
Father's Bedutü, foz then the Loan þad bern ig the- Father ; 31; 6 


quod nota, 2 Vent. 36. 


a = 9 Harriſon 


by Default : B. pleaded Payment, and Ide thereupon. Et o finding | 


Farſl. . 2 Saund. 136. 2 Ley. 119. Poſt 25. o | Accard. CH 
heb, N. , e oft 25 e * Comb. 473- 8. c. 3 Salk. 25. 


* 
* 
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marry the hut to the Moman it is. And the Writ Cauſa Matrimonii piælo- 


forthePlain- ditt upon Non aſſumpfit fo2 the Plaintiff. And upon Motion in Ar⸗ 


Steture. Blll of Exchange: And as there could be no ſuch Count oz Action, 


5 
_ 


— 


yideRecord, Harriſon ver. Cage & ux. Mich. 10 Will. III. B. R. 


Page 736. 


(6. ) A Sſumpſit, fo2 that in Conſideration he had pꝛomiſed to marry 
= the Defendant, ſhe pꝛomiled to marry him; and Gerdick po 
o plain Quer. Objeſted that the Moman may in ſuch Caſes have an Action, 
promiſed to but the Man cannot; becauſe Marriage is no Advantage tothe han, 
Me promiled cuti lay £02 the Moman, but not fo2 the Pan. Vide Ro. 22. pl. 2. 
to marry 1 Inſt, 204. F. N. B. 3. 205. Hob. 10. Sed non allocatur; Foz 
— gong Marriage is a Conſideration on the Man's Side ſufficient to raiſe 
well as for an Ale; and a Han ſhall have an Action fo; ſcandalous Moꝛds per 
2 od he loft his Marriage. Et per Holt C. J. The Adtion is 
tual. grounded upon the mutual Pꝛomiſes: If the Woman's Pꝛomiſe 
5 Mod. 411. does not bind, the Man's Pꝛomiſe is but nudum pactum, and there- 
Earth, 467. koꝛe it is aitoniable either on both Sides o2 on neither Side. 


1 Roll. Abr. 22, 77- = Bulſt 48. 3 Cro. 323. Car. Rep. Dickenſon verſ. Holecroft. 6 Mod. 172. 
1 Sid, 180. 1 Keb. 352. 3 Lev. 65. 2 Salk. 437, &e. Caſes B. R. 214. Holt 456. 


indeble : Palmer verſus Stavely. Paſch. 1 3 Will. III. B. R. 


Aſſumpſit ſor 
Money re 


ceiv'd by the | Ndebitatus Aſſumpſit fox Boney had and received by the De: 
Defendant fendant koꝛ the Plaintiff ad uſum of the Defendant, and Uer- 
Dean" reſt of Judgment the Court held, That theſe Wozds, ad uſum 
1 of the Oefendant, ſhould be reje#cd, becauſe they are inſenfible 
* mug and, repugnant, and then the Pꝛomiſe was fo2 Money had and re- 
161, 309. Cefved by the Defendant fo2 the Plaintiff; which is well, Vide 


— B.R. Sid. 306, 1 Mod. 42, 2 Keb. 615, 


Cutting verſus Williams. Hill. 1 Ann. B. R. 


| Sſumpſit, and Two ſeveral Counts laid; one was on a pꝛo⸗ 
Aﬀſumpſi on { A miſfſozy Note, and the Plaintiff counted thereon as on a 
Note upon Bill of Exchange, upon the Cuftom of Merchants. On Non aſ- 
the Cuſtom ſumpſit, intire Damages were given, and Judgment accodingly. 
of Merchants Apon a CUrit of Erroꝛ bꝛought in this Court it was held, iſt, That 
before the the Plaintiff could not declare upon the pꝛomiſſoꝛy Note as upon a 


Judgmenr ſo there could be no ſuch Damages. 2dly, That they could not re- 
vers dinParr, verſe the Judgment in Part, viz. as to the one Count, and affirm 
and afirm'd ag to the other, and deny'd Jacob and Mills's Caſe, Hob. 6. And 


inPart,unleſs 


wherePartis took this Difference, viz. Where the Judgment is partly by the 
by Common Common Law, and partly by Statute, it may be reverſed in Part; 
by Statute. £92 that which was a Judgment at Common Law, will remain a 


2 Dany 457, Judgment, and be compleat without the other. Vide Cro. Car. 349. 


Cro.Car.339. Cro. Jac. 424. Mo. 708. Alcyn 74. 1 Rol. 775, 1 Keb. 231. 


Cro. Jac. 343. 2 Keb. 506, 235. Sty-121, 125. 1 Vent. 27, 39. 2 Saund. 179. 
Far. 152, 154. 8. C. 1 Roll. Rep. 24. Alleyn 75. Holt 273. Lilly Ent. 227. ; 
4s + ; 4 £ 


Meredith 


* 
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Meredith verſus Short. Paſ. 1 Ann. B. R. 


Sſumpſit; declares, Whereas at the Requeſt of the Defen: x,,* . 
vant, he hath delivered to the Defendant a Note given him Afumpic,ia 
by J. S. a third Perſon, foz 501. the Defendant in Conſideration Song. 
thereof pꝛomiſed to pay him 50 J. After Uerdi, moved in Ar⸗ Delivery of 
reſt of Judgment, That it is not a Gift but a Delivery, and that 8 
the Note was uſeleſs, and of no Galue, becauſe it does not ap- , 5 l held 
pear to be fo2 a Conſideration, Holt, C. J. The Delivery ſhall « good Con- 
be intended abſolute and indefinite, and it is Evidence of a Debt, — 7 
and therefo2e the parting with it is a good Conſideration » and Note was E- 
tho the Conſideration of this Note was p2oved at the Trial, yet vidence of « 
that was not neceſſary, as J conceive, Vide 3 Cro. 155, 170 Wife's 


contra. Lutw. 148. 
2 Saund. 136. 2 Lev. 119. Palm. 171. 1 Lex. 165. 2 Salk. 125, Far. 13, Holt 34. S. C. | 


Gould verſus Johnſon. Paſ. 1 Ann. B. R. 


Sſumpſit ; and declares on a Pꝛomiſe, in Conſideration he rok, 

would receive A. B. and C. into his Þouſe ut Hoſpites, and 30. far, 
find them Peat, Dzink, and all Neceſſaries, to pay what was called Booth 
deſerved ; and ſays, That he did receive them into his Houſe, 5" 2 
and did find them Beat, Dink, and all Neceſſarſes : And the Cg in 
Defendant has not paid, &c. Defendant demurred, becauſe ft tion bat che 
was not ſad he received them ut Hoſpites, which is a ſpecial re- Dini 


ould re- 


ceiving, as Inn-keepers do; and that a pꝛeciſe Perfozmance was ceive A. Kc. 
neceſſary. Et per Holt & Cur. This is a ſufficient Perfozmance, _ * 
fo the receiving here mentioned, is recetving them ut Hoſpites, koffer 
and Evidence of ſuch Reception would well prove them to be re- bod them 
ceived ut Hoſpites. And if they were receiv'd as Servants, and 2828 
not as Gueſts, it ſhould have been pleaded on the other Side with be a e. 
2 Traverſe of their being receiv'd ut Hoſpites: A Finding Meat, <*ive. them, 
Dink, &c. is a Gueſting them, and muſt be ſo intended, till the wa char 
contrary be ſhewed, Theſe Caſes were cited on the other Side and &c. held ſuf. 
anſwered, 2 Cro. 45. Jones 441. 2 Co. 245. Yelv. 175. — 2 


out ut Hoſpites; on Demurrer. 1 Sid. zog. 3 Lev. 55. 6 Mod. 227, 2 Poph. 193. 
1 Saund. 7. 6 Mad. 77. Pot ag. Pl. 30. 7 Js 359. Ferb. 193. Yelv. 8. 
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Herbert verſus Borſtow. Trin. 2 Ann. B. R. 


A ASE; Plaintiff declar'd, in Conſideration that he had pald Delivery? in 
and deliver d to the Defendant twenty Pleces of hammer d Confders- 

Honey, being twenty old Sbillings, at his Requeſt, he the De- ein 9,08 

kendant pꝛomiſen to pay him 20 s. new Boney. ObjeXed, The 1ve, is a Sale. 

Property is not altered; ſed non allocatur ; fo2 a Delivery; in Con- g » 4 

lideration of being paid the Uaiue, £ a Sale. 

| | Coggs 


"I 0 þ "DN 
26 Action ſur le Caſe; ſur Aſſumpſit. 


nn... 


vide Record Coggs verſus Bernard. Trin. 2 Ann. B. R, 
28 Intrat. Hill. 1 Ann. Rot. 435. 


Anal? to VASE; Thereas the Defendant Aſſumpſit to take up a box: 
4. thead of Bꝛandy in a Cellar in D. and ſafely to lay it down 


j take up a 


Bandy in in another Cellar; that he tam negligenter laid and put it down 
one Cellar, in another Cellar, that fo2 want of Care the Cask was ſtaved, 
and uns and lo much Bꝛandy was loſt. Objetted in Arreſt of Judgment, 


— e That there is no Conſideration ; fo2 the Defendant is not to have 


ther. 


Breach, à Reward, and it does not appear he is a common Carrier, o2 Poz- 
negligenter fer, ſo as to be intitled to a Reward, he is only to have his La- 
he pur ir -bour fo2 his Pains, ſo that this is nudum pactum without Con- 
latter, that lideration. But by Holt, C. J. Ik the Agreement had been only 
ir was tav'd, Executozy, as that he aſſumed to carry it, and did not, no Aﬀion 
git. 1f H- would have lain. Like the Cale of 11 H. 4. 33. Attion, ko; that 
do a Thing he pꝛomiſed to build him a Houſe by \nch a Day, and did not; ad⸗ 
Hits, judged it lap not in that Caſe; but here he was actually entred 
aa lie upon the Thing accozding to his Pꝛomile, and therefoze having 
For the Non- Miſcarried, he is liable to an Action: Foz it is a Deteit upon the 

| fealavee: Plaintiff who truſted him, and that is the Cauſe of Acklon; foz 
ters upon tho he was not bound to enter upon the Truſt, yet if he does en- 
the omg ter upon it, he muſt take care not to miſcarry, at leaſt by Biſina- 
amion 1s nagement of his own. Aliter perhaps, if a dzunken Man had 
fealance, if run upon him in the Street, and thzown down the Cask, oz one 
— _—_ eg þad-pzivately pierced it, becauſe he had no Reward, It is indeed 

>:- held in Yelv. 128. That if H. deliver Goods to A. and in Conſide⸗ 


or Miſma- 


nagement, ratign thereof he pꝛomiſe to re-deliver them, that pet no Aﬀion 
neg will lie fo2 not re-delivering them; but that Reſolution is not 
bur nor if by Law, and was always grumbled at: And 2 Cro. 667. where Yo- 
mere Acet- nep was delivered to pay over ſine mora, is contrary ; fo; tho 
Kelw. 50, 78. the Party has no Benefit, yet if he takes the Truff upon him, he 
1 Rol. Abr. jg bound to perfoꝛm it. Vide 3 H. 6. 26. Dr, Stud. 129, Owen 
2 fl. 4. . 141. Keb. 160. Judgment pro Quer. per totam Cur :- 

19H. 6. 49. 20 H. 46.34 Br. Action ſur le Caſe, 40, 72, 3 H.6. 36, 8. C. Br. Aion ſur Caſe 3. & C. 
3 Salk. 11, 268, Holt 13, 131, 528. . 8 a. = 


Shore werſus Brown. Trin. 2 Ann. B. R. 


iz.) INdebitatus Aſſumpſit, and declares, That the Defendant being 
——_—_— - indebted to him in 20 l. fo2 Goods ſold, in Conſideratione in- 
& in Conſi. de ſuper ſe Aſſumpſit.: After Judgment by Default, a Urit of 
deratione Erro? was bought, and now this Exception was taken, That it 
be" © ig not ſaid the Defendant pzomiſed, ſo ſt might be a Stranger. 
withour fay Et per Cur': It cannot be ſuppoſed a Stranger pꝛomiſed, oz that 
the Plaintiff pꝛomiſed Himſelf, there is no Body to pꝛomiſe upon 


* 


ing def. A 
jane"; this Reco2d but the Defendant ; aliter perhaps, if thzee Perſons 
alter Judg- had been mentioned in the Reco2d, fo2 it might be then uncertain 
met! to which the Pꝛomile was applicable. Et per Gould, J. Theres alſs | 


Defaulr. | 
Poſt. 663. I 


& A. > 4 A... n IF EST nw ww 


| Pꝛomiſe applies it, 3 Cro. 913. Noy 50. 1 Lev. 164. 


Fo 
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| a Difference between a collateral P2omiſe and a Pꝛomiſe by O- 1 Sid. 246. 


peration of Law; in the latter Caſe, the Law which ratſes the Raym. 123. 


Jacob verſus Allen. Mich. 2 Ann. At Guild-Hall 
coram Trevor Chief fuſtice. 


Ndebitatus Aſſumpſit foz Money had and received to his Aſe; (14. 

upon Evidence, the Caſe fell out thus. Hl. having Letters of A npür 
gvininiſtration, appointed the Dekendant by Letter of Attoznep Adminiſtra- 
to receive Money owing to the Inteſtate, who accowdingly re⸗ r 4 


ceived the ſame, and paid it to the Adminiſtrato2; afterwards a receive the 
Will appearing, the Letters of Admintſtration were called in and tneftace's - 


_ repealed by Citation, and now the Executoz bzought an Indebi- Win des 


tatus Aſſumpſit againſt the Defendant fo2 Money had and re- ing, the Let⸗ 
ceived to the Uſe of the Plaintiff, Objeted, it, That the De- wy Ad- 
fendant acking only as Attozney fo2 him that was in Faf- Admt: are repeat's. 
niſtrato2, it was the Receipt of the Adminiſtratoz, and not of the Executor 
Defendant. 2dly, That it ought to be a ſpecial Aſlumpſit, and not a our Hen I 


general Indebitatus; fo2 the Money being received by ſpecial Au⸗ Aſſumpſtt 


thozity, and that erpzeſly to the Uſe of another, this erpzeſs Jn- Sind che 


Attorney for 


tent ſuſpends. and hinders the Operation of Law, and the raiſing Money re- 
of an implied Contract to a third Perſon: Sed non allocatur; fog ceiv'd to his 
the Adminiſtration was merely void, and conſequently-the Admi- a e 
niſtrato2 could give no Authozity, and ſa the Attozney aied with: tion void. 
out Authozity; and then there is nothing to hinder the raifing des Cafes 
an imlicd Contra, and charging the Defendant by Indebitatus . 
Aſſumpſit to the Executoꝛ. | fa 


Birkmyr verſus Darnell. Mich. 3 Ann. B. R. 
Intr. Pal. 3 Ann. Rot. 64 _ 


| Nr That in Conlideration the Plaintiff would de⸗ Mea. Lakes 


liver his Gelding to A. the Defendant p2omiſed that A. 385 C 
ſhould re-delfver him ſafe; and Evidence was, that the Defendant Bour -Kamire 
undertook that A. ſhould re-deliver him ſafe F and this was held ver. Darnen. 
a collateral Undertaking fo2 another: Foz where the Undertaker * "x7 2 2 
comes in Aid only to pꝛocure a Credit to the Party, in that Caſe Where the 
there is a Remedy agafnſt both, and both are anſwerable accoꝛd⸗ Defendant 


comes only* 


ing to their diſtin# Engagements; but where the whole Credit in aid of an 


is given to the Undertaker, ſo that the other Party is but ag ber, ſo chat 


his Servant, and there is no Remedy againſt him, this is not a — 
collateral Undertaking; but it is otherwiſe in the pzincipal Caſe, both, ir'is « 
to the Plaintiff may maintain Detinue upon the Bathnent agafnſ ©2\»*r=l 


the oziginal Hirer, as well as an Aſſumplit upon the Pꝛomiſe a- ry pry roy 
gainſt this Defendant. | | | P2 — — | 
therwiſe where the whole Credit is given to the Defendant, 2 Roll. Abr. 738. Pl. 1. 1 Rel 28 25 


33. 1 Roll Rep. 275, 6. Cro. Jac. 386. S. C. 3 Bulſt. 94. 3 Salk. 15. S. C. Holt 606. 1 Danv. Abr. 68. 
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x Roll. Ab. Et per Cur. Tf two come tu a Shop, and one buys, and the 
Noy 11. Other to gain him Credit, pzomiſes the Seller, It he does not pay 
Oro. Jae. 300. you, I will, this is a Collateral Undertaking, and votd without 
ance 23. Writing, by the Statute of Frauds: But if he ſays, Let him 
Pl. 5. have the Goods, I will be your Pay-maſter, o2 I will ſee you paid, 

this is an Undertaking as fo2 himſelf, and he ſhall be intended to 


be the very Buyer, and the other to af but as his Servant. 


Dean verſus Crane. Mich. 3 Ann. B. R. 


( 16.) 9 — declared as Executoꝛ on a Pꝛomiſe to the Teſtatoz, 


Arrows le by Defendant pleads Non aſlumplit infra ſex Annos; and upon 


Executor ov the Trial of the Iſſue it appeared, That there was a new Þ?0- 
Promiſe to miſe made within fix Pears; but it was a Pꝛomiſe made to the 
we of Limi- Mlaintiff himſelf, and not to the Ceſtatoꝛ. Et per Cur. He ſhould 
tations have declared accozbingly. 

e Promiſe to the, Exceutor within fix Years could not be given in Evidence. Mod Caſcy 


151, 161, 309. 


Love's Caſe. Paſ 5 Ann. B. R. 


Alm pie. in H E Sheriff takes Goods in Erecution upon a Fieri facias ; 
Conſiderati. a Stranger pꝛomiſes to the Officer to pay him the Debt 


on the Offi- in "Conſideration he would reſtoze them. Cpon Demurrer this 


cer would re- 


ſtore Goods WAS Argued, and compared to a Conſideration of ſuffering a Pꝛi⸗ 
taken ov ſoner to eſcape. Sed Cur. contra, By the Capias he is to take and 
10 pay the” Keep in Salva Cuſtodia, and to give Liberty is contrary to the 


Debt: a Ulltit, but that is now to raiſe the Money, and the Sheriff upon 
bod Conſi- i Fieri facias may (ell the Goods, and this is no moꝛe in effect. 


deration. 


10 Co. 102. Cro. El. 190, 199. 2 Bulſ. 213, 1 Roll. Abr. 291. 


Haſſer verſus Wallis. Hill. 6 Ann. B. R. 


„An THE Plaintiff being a Feme ſole married the Defendant 
8 Wallis, who was in Truth married to another Woman : 


mer Wife, Wallis made a Leaſe of the Wife's Land, reſerving Rent, and re- 
abe Rent a cein d the Rents from the Tenants. Upon this the Plaintiff, viſco- 
her Land Vering the fozmer Marriage, bzought an Indebitatus Aſfumpſit 
from =, againſt Wallis fo2 ſo much Money received to her Uſe. And after 
— — Uerdict on Non aſſumpſit, it was objefted, That Wallis having 
B. might no Right to receive, the Tenant was not diſcharged, and there- 
drink gab koze an Ation lay againſt the Tenant, who has his Remedy over 
8 againſt Wallis. But the Court held Wallis was viſibly a Þus- 
Money — band, and the Tenant diſcharged, at leaſt that the Recovery againſt 
Un. Wallis in this Action would diſcharge the Tenant, fo2 this would 


be a Satisfatton to the Leſſoz. 
J Jus = Heyling 
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Heyling verſus Haſtings. Hill. 10 Will. III. B. R. 


Ndebitatus Aſſumpſit, by an Executoz koz a Debt due to the (15. 3 

Teſtatoz. Defendant pleads Non aſſumpſit infra ſex Annos; Sud, 470. 
Evidence was, That the Goods were ſold above ſir Peazs ago, Condiriesaf 
and that the Defendant, after the fir Peats, being requefFed to Promiſe pre- 
pay, denied that he bought the Goods, but further ſaid, Prove it, wn ＋ 
and I will pay you. This Pꝛomiſe, tho' conditional, ſhall bzing the setote 
it back within the Statute ; fo2 the Defendant waives the Bene: *f —_— 
fit of the A as much as by an expꝛeſs Pꝛomiſe. as Expreſs 

N. B. Holt reſerved this foz- a Caſe, and it was argued, and Caſes B. R. 
, after the Advice of the other Judges was taken, he delivered 1 == 
it as the Reſolution of ten of the Judges, That if the Executor 
proved the Delivery of the Goods at any Time, this Promiſe would 
be ſufficient to bring the Caſe out of the Statute of Limitations, 
and the Executor here having proved the Delivery, Judgment fuit 
done pur le Plaintiff, 


20. ) 


Roe verſus Haugh. Paſ. 9 Will. III. in Cam. Scacc. 
Was/invebted to B. and C. in Conſideratione quod B. acci- —— 


A. pere vellet ipſum C. fore debitorem ipſius B. pro viginti li- on chat the 
bris debit. eidem B. per A. in vice & loco ejuſdem A. ſuper fe Plaintiff 


would acce 


Aſſumpſit, & eidem B. promiſit, quod ipſe eaſdem 20 l. eidem B. C. to bs hin 
ſolvere vellet. Mhereupon B. s Executoz bzought an Aſſumpſit — 
verſus C. averring that B. accepted him fore debitorem ipſius B. a 39 *® 


rom A. 


without ſaying that A. was diſcharged, and on Non aſſumpſit, in loco 4. 


Qerdi, and Judgment pro Quer. and Judgment affirmed in eee 


Cam. Scaccar. where they held, it being after Uerdi# they ought cept C. fore 
to do what they could to help it, and therefoze they would not = 3 
take it as a Pꝛomiſe only on the Part of C. becauſe as ſuch it judg'd good 
could not bind, except A. was diſcharged; but they conſtrued it after a Ver- 
as a mutual Pꝛomiſe, viz. That C. p2zomiſed B. to pay the Debt, 4% withou 
and B. p2omiſed in Conſideratione inde to diſcharge A. By which mcnc chat 


ment that A. 


Yeans if B. ſues A. he ſubjets himſelf to an Ackion of Debt koz ws — 
the Breach of his P2omiſe. charg 


Anre 25, 22. 


It was affirmed by the Opinion of four Judges againſt thee, Nod. Car 17. 
viz. Treby, Lechmere, Nevil, and Powys, to affirm; and Ward, Hob. 216: 


3 6. 
Powell, and Blencoe, to reverſe. | mY Cro. 615. 


ym. 392» 


ACTIONS 


4. 


Mc 


ACTIONS Popular. 
Kirkham wverſus Wheeley. Trin. 7 Will. III. B. R. 


Afton qi Ction qui tam, &c. Defendant pleaded de was an Atto; 
—— \ ney of the Common Pleas, and that Attoznies de C. B. 


of have Time out of Bind not been ſuable elſewhere ; to 
C. B. inary which it was demurred. iſt, Betauſe the Plea is ne- 
— * N gative, and no Turisdiition given to afiy other Court. 2dly, 
Ss. C. "Becauſe here is no full Defence, but venit & dicit. 3dly, Be⸗ 


* 3'9- caule the King is Party, and has Puvilege to ſue where he pleaſes, 
Fates B. R. Curia: As to the Negative, it is well enough in this Caſe, fo? 
747 the Privilege is not triable per pais, N02 traverſable ; but tis a 
1 Lu 195. Matter in Law, and we take Notice they babe a Jurisdition, 
Er El. 238. 2bly, Venit & dicit 19 ſufficient without Defence. Vide 14 H. 6. 
uw 398. 13, 19. - 3Dly, Che Tnfouner is not intitled to ſue where he 
enn 19+ pieales, tho the King is, any this is the Jnfozmer's Suit; foz i 
Cro. El. 645. he die, there is an End of the Suit, and the King is not intitled 
till Recovery. Pꝛoſecutoꝛs qu! tam are looked upon as com- 

mon Inkozmers. > 190 

Nota; Where a Statute gives d Penalty to a Stranger, and 

he ſues, he is a common Inkonner, and ſhall pay Coſts upon the 

18 Eliz. but where the Statute gives it to the Party grieved, he 

is not a common Inkozmer, no2 liable to pay Coſts within the 


18 Eliz. 1 Anderſon 116. 3 Cro. 177. 


x BET ADMI- 


ADMIRALTY. 


Opy Verſus Child & al. Paſ. 5 W. & M. B. R. 
13 1 - . | 0 * * 0 ( 1. 3 . 
ARD, Attozney General, moved foz a Prohibition 5 due 
to the Court of -Avdiniralty,/ in a Suit there fo2 by Parol of 
Mariners Mages, upon a Suggestion of a Con: ter the uſual 
| tat made foz them at Land : And the Court held, ze ra 
That ko: Convenience of Seamen, the Admiralty had been al- Admiralcy. 
lowed to hold Plea fo: Mariners Mages; but yet with this Li- . it by 
mitation, that if there be any Special Agreement by which the cia1 agree. 
Mariners are to teceive their Mages in any other Banner than wear. 

is uſual; oz if the Agreement be under Seal; ſo as to be more P. . 2. 
than a Parol Agreement, in ſuch Caſe a Pꝛohibition ſhall be grant- M. Caf 238. 
ed, and ſa it was granted in this Calł e. * 2 K R. 


Sir Joſiah Child & ab verſus Sands. In Error, Palc, 
rr 


JLaintiff Sands detlared, ſetting fozth the 13 R. 2. 15 R. 2. (.) 
and 2H. 4. c. 17. which gives the Party grieved double de dr bac 
Damages, and 10 J. to the King; and that he was Owner of a Owner of 
Ship lying in the Thames infra corpus Com. laden with divers | Sip lying 
Goods, wherein he had a fifth Part to his own Share; that the ay enn, 
Ship was ready to ſat, and that the Defendafit cauſed a P2oceed- «nd the De: 
ing to be made in the Admiralty againſt. the Ship, and the Ship — r oY 
to be arreſted and ſtaid quouſque he gave Security not to go ta Voyage by 
the Maderas, o2 Eaſt-Indies, whereby he was aſd thꝛee Bonths, procuring ag 
and loſt his Uoyage ad dampnum 3000]. On non Culp. Jury Council for 
found, That the Eaſt-India Company by Charter had the ſole arrefing ber 
Trade to the Eaſt-Indies and Maderas, and that the Plaintiff was <4 —5 


going thither; and Sir Joſiah Child, one of the Defendants, per quodthe - 


was Governoz of the Company, and pꝛocured an Over of Coun- 252 


cil to the King's Advocate General to pꝛoceed in this anner, „ Ned. 116. * 


& c. and that the Defendants ſued this Pzoceſs out of the Court 3 Lev. 351. 


of Admiralty ; and if pro Quer. Jury find 1500 1. Damage, and: B. n. 


511. Coſts, which were doubled in the Judgment accozding to s. © 1% 
the Statute, Judgment foz the Plaintiff in C. B. and now in 26 pl. . 


Erroꝛ bzought, — 


Iſt, In 


S Skin: 334. Com. 215, Holt 744. Bro, Ent, 4% 


„ 


) : 


Proceeding, 3dly, Tho there be a Pꝛoceſs only and no Su 
2 tiff and Defendant, yet this is a Pꝛoſecution wi 


| Party, and and came into England, and was ſued in t 


32 ADMIRALTY. 


r 


King can ay it, In this Caſe it was agreed, That the King might lay Im 
— bargoes; but then it muſt be pro bono publico, and not fo2 the 
publico only. pꝛivate Advantage of a particular Trader oꝛ Company, : 
A . az 2dly, Tho here was but one Ac, and but one Offence, pet 
Ground for łbety ſeveral Perſon injury might "Gave an Aﬀton, and recover 
many Ac- Damages, and upon every Convitton the Defendant would foz- 
5 Lor. 253, keit 10 J. ta the King. Thus if H. d2ives a Diſtreſs above thee 
Moor 892. Miles from the Place it was taken, by the 1 & 2 P. & M. c. 12, 
2 Cales he is to foꝛteit 5 l. to the Party grieved. In that Caſe, ſuppoſe 
ttzhe Dittrels be of thꝛee Cattle, and every Beaſt hath a diſtſni 
. Owner, H. ſhall fozfeit thzee Times 5 1. Vide Noy 62, 158. Dy, 


351. b. 2 Lev. 8. 


it, no2 no Plain- 
Ship is with- thi the Meaning 
in the Sta“ Of the Statute, for it is an uſual Pꝛoceeding there, and of the 
ruce of 4 8: ſame Yilchief, _ 
1 — athip, That Child was a P2oſecutoz within the Statute, tho 
no Plaiorif ng Suit was in his Name, becauſe he pꝛomoted and maintained 
vor Deten* it z And if he Did it of his own Þead, then tis pzoperly his own 
3'Ler. 353 Aﬀion'; if as Agent to the Company, and by their Command, 
then that Command being to do an unfawful Ac, was vold; but 
they held a mere Attoznep would not be a Pzoſecuto? within the 
tatute. 
Met, 5thly, That all five Pꝛamietoꝛs being Joint-owners, ſhould have 
Dyer 159. joined in this Action; but this being not pleaded in Abatement, as 
104177: it ſhould have been, 'all is now well ; fo2 tho' it appears by the 
Wherejone Declaration that there were four others, Joint-tenants of theſe 


evan — Goods with the Plaintiff, pet it does not appear but they are 


pleaded in dead, and then Sands alone is intitled to the Action; and where- 


| — 


the Life of eber Joint-tenancy is pleaded in Abatement, the Life of the other 
ome revant Foint-tenant not named, is averred in the Plea, otherwiſe the 
maſt be u. Dlea is ill. 1 Saund. 29. And Note, Mhether theſe were Joſnt- 


_verred tenants o2 Tenants in Common, either way the Aitfon ſurvives. 


5 Keb. 212 * affirm, Vide 3 Lev. 351. S. C. 


| Broom!s Caſe Trin. 9 Will. III. B. R. 


3 E by Letters of Part, &c- from the African Company, 
Ed. H took a French Ship in the River of Beſaw, near Pals 
=: Juris bore. Broom carries the Ship to Africa, and the Admiralty 
coy tel there condemn'y it as the King's Puze: After this Broom 
binds the Lud the Ship at Land, and applied II to his own Ale; 

he Aomiralty here fo2 
Lew, Court: MN Account. After Sentence againft him he appealed, and then 
man take it moped fog à Pꝛohibition, but it was not obtained; fot the Suit 


p<... here is but an Execution of the firſt Sentence, by which the 


mination. Comb. 444 8. C. Carth. 398, 5 Mod. 340. Caſes B. R. 134. 


; Ship 


4 


/ , 
ADMIRALTY. 33 
Ship is adjudged the King's Prize; now the Admiralty having 
a Jurisdiction, that Sentence has bound the Pꝛoperty, and we Carth. 32. 
cannot examine the Property, but muſt take it accozding to their 
Determination, which cannot be gainſaid till it be repealed upon 
an Appeal. Adjornatur, | 


Clay verſus Sudgrave. Trin. 12 Will. III. B. R. 


HE Erecutoz of the Bafter of a Ship libelled in the Admt- c,<#,),. 


ralty fo2 Mages: And it was held by Holt C. J. iſt, That by he Name 


Pꝛohibitions were not of Right, but diſcretionary, pe ſaid Hale 2* clay, ver. 


and Wyndham were of that Opinion, but Kelynge differed. _ Pesaro 


2dly, he held, it was by mere Indulgence that Mariners were Maſter ſues 
permitted to ſue in the Admiralty foz their Mages: And this Jn- 2 Fee in 
dulgence was, becauſe the Remedy in the Admiralty was the eaſier y, and Pro- 
and better. Eaſier, becauſe they muſt ſever here, whereas they Þibicion 
may join there; and better, becauſe the Ship it ſelf is anſwerable. Prohibition 
But it is againſt the Statute expzelly, tho now Communis er- notof Right, 
ror facit Jus. The firſt Tnſtance of it is in Winch. 8. yet it was dona 
never allowed the Yaſter ſhould ſue there; no2 is it reaſonable vir in Ad- 
where he commences the Uoyage as Paſter; fo2 tho' the Mari⸗ renn for 
ners contract upon the Credit of the Ship, the Mater does con- lose Ma- 
tract on the Credit of the Owners. And he ſaid the Judges of rec by 
B. C. were of the ſame Opinion. = 

Caſe B. R. 


but never to the Maſter, 1 Sid. 65, 178. Hob. 67. 6 Mod. 26, 238. 2 Salk. 426. 
405. S. C. Holt 595. | : 


Bayly werfus Grant. Trin. 12 Will. III. B. R. 


HE Mate ſued the Malter fo; his Wages in the Admiral- « 5. 
„ and z. Raymond moved foz a Pꝛohibition, becauſe Mete of . 


t a 
the Haller himſelf could nat ſue there, and the Mate was not in * 


nature of a Pariner, but was to ſucceed the Baſter, if he died in tbe Ar. 
the Gopage. Denied per Holt C. J. Fq2 the Matter contracts 19%, 80 
with the Owners, but the Pate contra with the Matter fo2 his 
Wages, as the reſt of the Bariners do. 5 


Betts verſus Hancock. Pal. 13 Will. III. B. R. ny 
| In the day 


N the Admiralty the Pꝛincipal died befoze Sentence: Notwith- why ping 
ſtanding this, that Court p2oceeded againft the Ball upon the ded be- 
Stipulation in the Nature of a Recogntzance, by which he bound fore $ep- 
himſelf and his Heirs. Salkeld pzay'd a Pꝛohibition, and inſifted, — 
the Court could not take notice of the Courſe o2 Law of the Ad- de pen 
miralty being not pleaded, becauſe it was fozeign to the Com- the Stipuls- 
mon Law; and there was a particular Reaſon why they took no- — 
tice of the Spiritual Law, viz. _ both the Spiritual and and Probibi. 


Tem: frogs 


OY 


\ 
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Tempozal Laws were oziginally adminiſtred in the ſame Court, 
Raym. 38. u Reaſon which failed in this Caſe ; Alſo that Lands were intire. 
ly under the P2otcion of the Common Law, and they could not 
take Stipulaticns in the -Realty. Laſtly, That if the Defen: 
dant had been in Gaol, and had died within the Malls of the Pꝛi⸗ 
ſon, the Suit muſt have abated; and there was no Reaſon why the 
Suit ſhould be in a better Condition by the Defendant's being 
in Cuſtody of his Ball, than fn caſe he had been in actual Cuffo: 
dy. And that whereas the Security given, was only that the 
Defendant ſhould abide their Judgment, the Admiralty now have 
extended it to the Defendant's Executoz. On the other Side it 
was laid, The Bail in the Admiralty are ſued as Pꝛincipals, and 
this is the Courſe of their Court, becauſe the Plaintiff and De: 
kendant being Sea-faring Men are moze than others ſubjet to 
Caſualties. Adjourned and compounded, 


dad, Pot. Juſtin verſus Ballam. Mich. I Ann. B. R. 


740, Suggeſt. Intr. eodem Termino Rot. 223. 


B. £72 . | Abel, fo2 that the Ship being in great Diſtreſs upon the Sea, 
N and wanting a Cable, the Maſter contracted with the De- 
exery Con: fendant fo2 a Cable, which he delivered, & c. And fo? that he lt- 
na Xie belled in the Admiralty; The Plaintiff ſuggeſted the Contra 
plies an Hy- was made at Land, viz. at Ratclifte upon the Thames, where the 
pothecation; Ship then lay. Broderick urged the Caſe of Coſter and Lewſly, 
An Las not Where an hypothecation at Rotterdam was allowed to be within the 
withour ex- JUrisdition of the Admiralty ; and ſald, that tho' the Cable was 
pres Bree fold at Land, yet the want ok the Cable was occaſioned by 
Cro.Car.296. Streſs of Weather at Sea: That that was the Cauſe of Suit, 
1 Sid. 453- and that all Matters, incident to Navigation, belong to the 
x Vent. 32, Admiralty's Jurisdiction by the Laws of Oleron. Per Cur. By the 
x Keb. 511. Matitime Law, every Contract of the Baffer implies an Hy- 
: Mod. 75 pothecation ; but by the Common Law it is not ſo, unleſs it be 
3," ih ſo expꝛeſly agreed: Jn the Caſe of Coſter there was an expꝛeſs 
Pypothecation, and that was in a Place where Þypothecations 
were allowed good; fo2 that reaſon we allowed the Jurisdifton 
of the Admiralty in that Caſe, fo2 there was no Remedy at Com⸗ 
| mon Law: But in this Caſe there is nothing but a mere com- 
Maſter may mon Contrat at Land; & ideo fiat prohibitio. Note alſo, the 
cle Goods as Walter may hypothecate either Ship 02 Goods, fo2 the Matter 
vell as Ship. is intruſted with both, and rep2eſents the Traders as well as 
Med. Caſes Owners of the Ship. 


© 11, 12. 


Tranſer 


* 
* — - 
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Tranſer verſus Watſon. Mich. 2 Ann. B. R. 


4 . r 2 4 4 —_ 
Roceſs was awarded by the Admiralty at the Suit of the (.3. 3. 
Maſter againſt the Owners, to arreſt the Goods landed .,,,0 be 
- at Briſtol, in Cauſa Salvagii; and now befoze Appearance, Bro- grantedupon 
derick moved fo2 a P2ohibition, on Alfdabits of the Batter on eiae 
the Pꝛoceſs befoze Libel, whereby it appeared the Goods land- and Appear- 
ed were arreſted in Cauſa Salvagii: He cited Sandss Caſe, ance. | 
where, on Pꝛoceſs to tay a Ship in the River, a Pzohibitions. c. by che 
was granted befoze Appearance. Et per Cur. Though the Goods Name of 
be now arreffed at Land, yet the Salvage which was the Cauſe 223 
of that Arreſt, might be at Sea, which will appear by the Lf- Mod. Cafes 
bel; therefoze we will not grant a P2ohibition befoze Appearance — 
o2 Libel to try the Galidity of their Pzoceſs ; the rather betauſe 
the Party may have another Remedy by Acklon of Treſpaſs oz 
Replevin; And this is not like Sands's Caſe, fo2 that P2oceſs 
was not fo2 an Appearance as this is; but in the Nature of an 


Execution, 


Johnſon werſ#s Shippin. Trin. 2 Ann. B. R. 


Ship put into Boſton in New England, and there the Maſter ( 9. ) 
II took up Neceſſaries, and gave a Bill of Sale by Way of 5 f C. br 
Þypothecation ; and now there being a Suft againſt the Ship Name of 
and Owners to compel Re-payment, a Pꝛohibition was moved Jo"n vert. 
foz. And the Court held, that the Matter could not by his Con- On be ly. 
tract make the Owners perſonally liable to a Suit, and there- porbecation | 
foze as to them granted a P2ohibition ; but as to the Suit againff or, che Ship 
the Ship denſed a P2ohibition ; fo2 the Waſter can have no Credit is fable in 
abzoad but upon giving Security by Þypothecation, and it is not de Tal- 
_ reaſonable we ſhould hinder. the Court of Admiralty to give ad. One. 
a Remedy, where we can give none ourſelves. Vide Hob. 1 2. 2 Jones 66, 
1 Vent, 32. 1 Lev. 267, Hob. 115. | n . 
1 Vent. 38. 1 Sid. 418. 1 Lev. 243. Mod. Caſes 11, 12, 23. Rep. A. Q. 30. Holt 48. 


” 
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Hills verſus Mills. Mich. 3 W. & M. B. R. 


(1) P2ohibition was pꝛayed and granted to the Eccleſiaſtical 

1 Show. 293. Court of. Canterbury, to ſtay a Suit there to repeal oz 
— revoke the Pꝛobate of a Mill, becauſe the Executoz 
was become Bankrupt, and to grant Adminiſtration to 


Bankrupt, 
Spiritus! another. And tho' one Coats's Caſe was cited, where an Admi⸗ 


urt can- 
mit niſtration was revoked fo2 that Canſe, yet the Court ſaid that 
Acminiſtrs differed t Fo2 the Executo? is conſtituted by the Teftato? himſelf, 


wie be and by him intruffed : But it ſeemed to be agreed, that if an Ex- 
becomesNon cutoꝛ⁊ become non Compos, the Spiritual Court may commit 


compos: Adminiſtration, becauſe that is a natural Offability, 
Br. Tit Adminiftr 32. 1 Lev. 138, 186, Carth. 457. Comb. 185. S. C. Skin. 299. Caſes B. R. 9. 


Holt 305. 


Fawrry verſus Fawtry. Mich. 3 W. & M. B R. 


( 2. ) H Died Inteſtate, leaving a Mike and a Bꝛother: The Oz. 
« e. 35, LI. Dinary had granted the Adminiſtration of ſome particular 
Aminiſtra- Debts to the Bꝛother, and of the Reſidue to the Wife, Et per 
tion of ' Ward the Court was moved koz a Mandamus to grant fAdmini- 
poo way. ration to the Wife. Sed per Cur. Where the pusband dies, 
Wite or next the Oꝛdinary is at Election either to grant Adminiſtration to the 
of Kin, one life 02 next a-kin; fo2 this is grounded on the 21 Ul. 8. c. 5. 
and Part to Pet in that Caſe ſhe ſhall have her Share on the Statute of Di- 
— 1 ſtributions. But where the Cite dies, Adminiſtration muſt be 
Bur Admivi- ranted to the PuSband by 31 Ed. 3. Aſo the Court held, the 
Wife'sGoods Ozdinary may grant Adminiſtration to the Bꝛother quoad Part, 
OS bs and to the Wife-fo2 the Keſt; in which Caſe, neither can com 
the Husband. plain, ſince the Oꝛdinary need not have granted any Part of the 
—— Adminiſtration to the Party complaining, But if the Inteftate 
be granted of [CAVE a Bond of 100 |. the Oꝛdinary cannot grant Adminiſtration 
Part of 1. fo2 50 l. to one Perſon, and 501. to another, becauſe this is an in⸗ 
rire Debt, tite Thing, Annua nec debitum, Judex non ſeparat ipſum. 


Part to one, 2 
and Part to another. 1 Sid. 100. Br. Tit. Adminiſtr. 24, 45; 47- 1 Vent. 414, 324. Molloy de jure 


Mar, 264+ Comb. 289, 


Manning 


„ = © — — — —— 
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Died Inteſtate, leaving no Childzen oz Kfndzed t The Kin 020 by 4 
appointed the Plaintiff to take out Adminiſtration; — 419g 
Defendatit, tho' he knew there was no Kindzed, enter d Caveats, King's Let- 
and put the Plaintiff to great Charge. Foz this Cauſe the — =p 
Plaintiff bzought an Aﬀion. Upon Demurrer the Court doubt- ogy hin- 
ed whether an Action would lie; becauſe, tho' there was a Dam; dring him by 
num, yet it was abſque injuria ; fo2 the Property of the Goods dung ne per 
till Adminiſtration was in the O2dinary, and the Platntiff had put to great 
neither Jus in re nec ad rem. Otherwiſe had the Plaintiff been — Kc. 
next of Kin, becauſe he had a Right to adminifter by the Sta- properey is 
tute ; And the King's Appofntment by Letters Patent was but a in the Ordi- 
Kind of Recommendation. Foz they held, That in Caſe of an 7, 4<- 
Inteſtate without Kindzed, the Oꝛdinary may diſpoſe in pios uſus ; Adminidra- 
but the uſual Courſe is foꝛ ſome one to pꝛocure the King's Letters dontef erten 
Patent, and then the O2dfnary admits the Patentee to Admini- a. — 
ſtration; but the Court thought this was rather of Reſpet than —_— 
MININMTAa- 


of Right, and they denied the Opinion in 9 Co. Henſloe's Caſe, — 
- and held that Adminiſtrations oziginaliy belonged to the Biſhops, ed to the Bi. 


and the Jnſtance of ſome Lozds of Yanozs is not a Pzoof of the op origi- 
contrary. 2 bon 158, 
; V 159,186,187, 
Hilliard verſus Cox. Paſch. 12 Will. III. B. R. VideRecord, 
j . 145+ 


i bo Debt by an Adminiftrato2 on an Adminiſtration committed , , 

per Epiſcopum L. &c. Defendant- pleaded in Bar that the count on 
Inteſtate tempore mortis was reſident in another Dioceſe; and $9=iviftra- 
it was held good upon Demurrer. Et per Cur. The ſimple Con- jeqperBoit. 


tract Debts are perſonal, and Adminiſtration muſt be committed L ple, Thac 
of them where the Party dies. And if a Yan have two Þouſes 1% 10 28. 


in ſeveral Dfoceſes, and lives moſt at one, but ſometimes goes ther Dioceſe 
to the other, and being there foz a Day oz two dies, Admini⸗ '<>eore 
tration of his Perſonal Eftate ſhall be granted by the Biſhop of good Ber. 
this Dioceſe, ko: he was commozant there, and not there as a WhereH. has 
Traveller. | 4 — 
. * of Perſonal Eſtate ſhall be granted by Ordinary where he died. Noy 54. 


' 1111 ' ' VideRecord, 
Gidley Verſus Williams. Hill. 12 Will. III. B. R. _ 
Dre and declares on a Blll obligatozy as Adminſftratoz, , C 5-) 

not ſaying in the Body of the Declaration by whom Admt- Admin. 

niſtration was committed, and concluding with a Profert Literas tor. Want of 

Adminiſtratorias præd. Richardi, who was the Jnteſfate, De. sag dy - 
ziſtration was commitred, is cured by pleading Non eft factum, anda Verdict. Caſes B. R. 443. S. C. 
fendant 


* 


n 
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+ fendant pleaded Non eſt factum; and Qerdi# fo2 the Plaintiff, 

And now Exception was taken to the Declaration. Et per Cur, 

iff, Want of ſhewing by whom Adminiſtration was committed, 

is naught upon Demurrer; fo2 it might be by a Peculiar, and 
3 then it muſt be averred, cui Adminiſtrationis commiſſio de Jure 
Cre. El. 6, pertinuit ; O; loci illius Ordinarium. And there is a good Reaſon 
431,456, why it ſhould be ſet fozth by whom Adminiſtration was commit. 
037279 ted; Foz the Defendant may conteſt the Right of the Perſon 


Stil. 282. 


6 Mod. 135, granting, and may plead Adminiſtration was granted to another, 


_ 02 that there were bona notæbilia. E s 
Adly, A Uerdii does not help this, fo? it is not a Matter ne- 


—. 9 cefſary to be pꝛoved upon this Iſſue, the Title of the Adminiſtratoꝛ 


Style 106. heing not then in Queſtion. bea | 
1 Show. 355. zdly, They held, This Defe# was cured by the Defendant's 


2 195, Plea in Chief, which admits the Plaintiff. to be a good Admini⸗ 


7 ſtrato2. + 5 
4 Mod. 133. Athly, They held, that tho' the Uerdif# did not cure ft at Com- 


5 rev. 311. mon Law, pet it was now remedied by the 16 & 17 Car. 2. c. 8. 
And Judgment pro Quer. 


Blackborough verſus Davis. Pal. 1 3 Will. III. B. R. 


96. Dminiſtration being granted to the Szandmother, the Aunt 
. moved fo2 a Mandamus to have it granted to her, urging 


tion granted that the firſt Adminiſtration was void, ſhe being nearer in Degree; 


corheGrand: and that there needed no Repeal, this Adminiſtration being grant⸗ 
Mandamus ed to a w2ong Perſon, in which Caſe the very Gꝛant of a new Ad: 
pray'droche miniſtration amounts to a Repeal, 1 And. 303. Owen 50. Cro. 
comin” El. 460. 1 Sid. 371. Holt C. J. contra. 
grant it to the Aunt, and denied. Caſes B. R. 615. S. C. Holt 43. 734 

adminiſtra f, Jt is not void, as where Adminiſtration is granted in a 
when grant - Wong Dioceſe, but only voidable ; fo2 at that Rate Trover 
ed bya would lie againſt» the firſt Adminiſtratoz, and there would be a 
— Nullity in all mean ads. Ik Adminiſtration be committed to a 
voidable Cxeditoz, and after repealed at the Suit of the next a- kin, he 
when grant. ſhall retain againſt the rightful Adminiſtrato2, and his Oilpoſal of 


0% "ug wos the Goods, even pending the Citation, till Sentence of Repeal, 
ſtands good. | 


- Feelefiaſti- 2DIy, Ik in equal Degree, the Spiritual Court have Election, 
cal Court and the G2andmother is as near as the Aunt, becauſe the Deſcent 


ne tra- to either would be a mediate Deſcent, the Mediation of which 


tion to which ig the Father, mediante Patre. It is enough at Law to ſay, 


- they villof Frater & hætes, 82 Soror & heres. But the Court thought the 


— Advantage on the Gzandmother's Side, in this Reſpett, that ſhe 
2Lev. 55,56. ſtänds in Linca recta. | | | 
1 Vent. 324 zdly, This is a Matter conteſtable in the Spiritual Court, 

1 Lev. 186, hereto ſhe ought to apply her ſelf, and it does not appear ſhe has: 


Amzz6. pl. Ergo the Wandamus denied. | 
I After 


* 
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| After this the Aunt came and moved fo2 a Yandamus to ob- 
lige the Eccleſiaſtical Court to cauſe a Diſtribution, and that was 
denied. Vide Title Diſtribution. 


* 


Freke verſas Thomas. Pa I 3. Will. III. B. R. 


N Adminiſtratoz, durante minore Xtate of an Adminiſtratoz, >< 7. ) 
may att and ſue till the Adminiſtrato2, in whoſe Right he acts, m nit. 
be of the Age of Twenty-one Pears ; fo2 Adminiſtratozs are by the Tas ofa. 
Statute, and one is not a legal Perſcn in the Eye of the Law, 3 
cales at the 


capable to ai fo2 another as Truſtee, till Twenty-one. So that of 21. 


durante minore Ætate of an Adminiſtrato2 ſhall be underſtood du⸗ of Executor 
ring legal Binozity, i. e. Twenty-one, befoze which Age he is not page the 
by Judgment of Law fit fo2 the Truſt : Otherwiſe where it is Cee e 
the Ac and Judgment.of the Party, as where one is made Ere- 5 Co. 29. . 
tutoꝛ; fo2 by the Spiritual Law he may be an Executo2 at Seven» * 304. 
teen, and therefoze an Adminiſtration durante minore Ztate of an 1 Roll. Abr. 
- Executo? ceaſes at that Time: Adjudged in Debt upon a Bond, 90, 
Note alſo a Neceſſity fo2 this; fo2 the Spiritual Court will not 5 Mod? 39% 
grant Adminiſfration to any one under Twenty-one ; and this is Comb. 473. 
by Conſtrudton on the Statute of Diſtributions, becauſe they are 


Burſton verſus Ridley. Mich. 1 Ann. B. R. 
(8.) 


Entered into a Recogntzance of 100 1. befoze Glin, C. where 
H. J. of the upper Bench in 1658, to A. On — — whey 
of this into Chancery, there iſſued a Writ of Extent reciting — 0 
a Becoßnizance fo2 the ſame Debt, taken befoze Glin, C. J. ſes in 1 
of the Common Pleas, requiring the Sheriff to extend the Lands eme Fro- 
of the Conuloz. Accozdingly certain Lands were extended, and Jaws Court 
upon a Liberate Delivered to J. S. who died poſſeſſed of Goods wut gran 
valoris 5 J. in the Dloceſe of London, and alſo in Durham, Lefſ: p17 cord 
ſoz of the Plaintiff in Ejetment took Adminiſtration in Dur- wherein one 
ham and alſo in London, and in that Right took out a new Ex: Pioceſe of 
tent, and bzought an Ejetment. And the Court held, That unleſs ned in 
the firſt Extent was void, the ſecond could not be good, koz the another Dio- 
Party could not have two Extents, no2 two Satisfattions. But cc Wr 
it was objeted to the Plaintiff's Title that he ſhould have had vince, ech 
a Pꝛerogative Adminiſtration. Sed Cur. contra. Foz neither Arch- Bihop muſt 
biſhop has to vo in the other's Province. It a Pan leaves minitrarion 
bona notabilia in ſeveral Dioceſes of the ſame P2ovince, there Fer. :5. 
muſt be a Pꝛerogative Adminiſtration, Ik one leaves bona no- 3 M95: 324: 
tabilia in two Dioceſes of Canterbury, and two Dioceſes in Liv. 46. 


the Pzovince of York, there muſt be two Pꝛerogative Admini⸗ Rol. Abr. 
: | 908, 9. 
2 Leon. 155, Cro. El. 283, 315, 457. 


ſtrations; 


F ca... * 
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* ſtrations; but ik it be as here, it is otherwiſe, and this admin: 
ſtration in the one Dioceſe and the other was held good. 


Adams wer. Ter- tenants of Savage. Paſ. 3 Ann. B. R. 


49%). OCire facias on a Judgment in B. R. as Adminiſtratoz of J. S8. 
Mod. Cults O and by his Profert ſhews an Adminiſtration granted by the 
Adminiſtre- Archdeacon of Dorſet. The Heir and Ter-tenants pleaded Riens 


for no Tidle per diſcent, &c. and the Plea being adjudged naught, the Scire 


to a Judg- facias was abated by Judgment quod nihil capiat per breve; 


men = 2 which in this Caſe the Court ſaid was a Bar to the Action of the 


at Weſtmin- Trit, but not to the Action; and the Reaſon of their Judgment 


_ was, becauſe the Plaintiff having made this Adminiſtration his 
0n62"699- Title, the Court could not intend any other, and the pleading over 


Far. 15. 
Mod. Caſes, Could not admit that to be a Title which to the Court appeared to 


&<. 345 be no Title. | 
601, 679. 3 Salk. 321. Holt 179. Lill. Ent. 398. S. C. Ante 15. Vide Skin. 23). 


Denham verſus Stephenſon. Trin. 3 Ann. B. R. & 
4 Ann. in Cam. Scacc. 


( 10.) lllielmus Denham gen. Adminiſtrator, &c. cui Admini- 
8 W ſtratio bonorum & catallorum Jur. & Creditorum quæ 


upon Admi- fuerunt A. B. tempore mortis ſuæ per Thomam Croſland Artium 
niſtration Magiſtrum Commiſſarium five Oſficialem peculiaris & N Ju- 


1 f. riſdictionis de, &c. legitime fulcit, debito modo commiſſa fuit; and 


by the O 
kcial ofa Pe- cancludes with profert hic in Cur: Literas, &c. and (o declared in 


big moe Debt againſt the Defendant as Þeir at Law, upon the Bond of his 
commiſla Anceſto2 : Defendant demurred generally: Pz. Raymond atgued, 
fuir.lutkcient That the Court could not take notice that every Pecullar had a 
verring that Right to grant Adminiſtration, and that it being a Jurisdiction 
he bad Ju- againſt common Right, it ought to be averred accodding to the 
Adminiftr- Pꝛetcedents, cui de Jure Commiſſio Adminiſtrationis in hac par- 
tions. te pertinet. And the debito modo commiſſa affirms the Regu- 
2 Mod. 214 latity of the manner of Pꝛoceeding, not the Suſliciency of the 
— 78. Power and Jurisdition. Of this Opinion was the whole Court; 


1 


3 Lev. 311. and Salkeld, who was ready to argue it foz the Plaintiff, was 


4 — 2 ſtopp'd by the Chief Juſtice, & quievit. Afterwards, when the 


Ante 38. 


3 D. 382. Court came to give Judgment, Holt C. J. Gould & Powys, mu- 
be — tata Opinione, held the Declaration ta be good, and that the 
Halt 4 debito modo was a ſufficient Averment ; and the Chief Juſtice 

faid, there was no Peculiar but had the Power of granting 
Every Pecu- Adminiſtration, and that this was a needleſs Traineſs, not ſo 
liar has much regarded laterly, as it had been in fozmer times, when it 
he was thought not enough even to ſhew an Adminiſtration com- 
Adminittra- mitted by a Biſhap, without averring there were nulla bons 
** notabilia. Judgment pro Quer. Powel abiding by his fozmer 


> Cre. 152. Opinion. Upon this Judgment a Writ of Erroz was bzought in 
I Cam. 
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Cam. Scaccar. And My. Lutwyche fo2 the Plaintiff inſiſted upon Vide 1S«und: 
the Reaſons of Raymond, and cited all the Caſes. Salkeld ar- Style a 
gued that every ©dfnary hath Power to grant Adminiſtration, © 
Et quod quicunque habet Ordinariam ſuriſdictionem eſt loci illius 
Ordinarius. Lyndewode L. 1. T. 3. And the 31 E. 3. c. f1.; 02: Ordinary; e 
dains, That where any Perſon dies Jnteſtate, the Owinary ſhall dd. 
commit Adminiſtration : That there is no Peculiar but what 
hath an Oꝛdinary; fo2 it is a Peculiar foꝛ that very Reaſon, that 
it is exempt krom the common ©2dinary, and under a Peculiar .- 1, © 
02 ſpecial Ozdinary of its own, 2dly, He inſiſted that Peculiars Peculiar; 
muft be Royal, Archizpiſcopal, Epiſcopal, o2 Archidlaconal; and as. 
that in every one of theſe, the Owner has a Power, even ok FS 
common Right, to grant Adminiſtration. Vide All. 53. Declares Kinds of pe- 2 
of an Adminiſtration granted per Car. Regem, held good; foꝛ the culiars. £0 | 
King is ſupꝛeme Oꝛdinary: Like Caſe 1 Bul. 4. from the Nature 
of the Ching, therekoze tis the ſame in Effet to ſay, Admini- 
fration was granted by the Offical of, a Peculiar, as to ſay v4. cc i 
it was granted by the Official of a Didceſe. And as to its 308. _ 
being againſt common Right, the Ozdinary of a Peculiar does o_ 106. 
no mo2e pꝛeſcribe fo2 his ozdinary Power, oꝛ fo2 his Peculiar, than y Nod“: 33 
the Biſhop of a Dioceſe. There the Lo2d of a Yano hath this 
Jurisdifion, he that has an Adminiſtration there declares ok it 
as committed per A. B. Dominum Manerii cui Adminiſtrationis 
Commiſſio de jure pertinet per Confuetudinem infra Maner. pred. 
à tempore cujus contrarii Memoria hominum non exiſtit uſitat. & Thom. Enti 
approbat. debito modo commiſſa fuit. Ind as to the Books and 34 
Cales, they are eaſily reconciled by this Difference, viz. 

(Uherever the Power of him that grants Adminiſtration fs Where one 
by Commiſſion, the Pari in his Declaration muſt aver he had grants admi- 
Authozſty, viz. cui Juriſdictio in ea parte pertinet, 02 legitima vie 
authoritate fuleitus. Thus 3 Co. 43 1. per A. V. Fbeologiæ Pro- ci, Plainiff 
feſſorem, naught ; 3 Cro. 791. per A. B. Decan. de L. naught; 2*<9 bot a- 
Hetley 68, per A. B. Chancelloz of Cheſter, naught ; becanſe — — 
theſe were by ſpecial Commiſſion under the Ozdinary ; but where ter where by | 
the Power of him that grants Adminiſtration is not by Commit: —_— 
ſion, but by Office oz Privilege, it need not be averred, becauſe 1 Sd. 228. 
the Office impozts the Power as incident, and the Law takes 2 ev. 55, 90- 
Notice of the Office. Vide 39 H. 6. pl. 9. Declares of Admiſtra- 1 
tion per Abbatem Weſtm. loci ill. Ordinar. good, fo: ©2dina- 9 5 | 
ty implies as much. 11 H. 4. 64. pl. 16. Declares of Letters dr. El. 6. Bo 
of Adminiſtration from the Commiſſary of the Biſhop, good; ko; Mod. 8 | 
the Law knows every Commtſiſary muff have that Power. So % 
3 Cro. 102, Lacy verſus Smith; per A. B. Officialem of the Bi. © #7 
ſhop, good. So 1 Lev. 193. per ſuch an Archdeacon is good. 


Judgment was affirmed per tot. Cur. 2 


_ 


— 


G | Slaughter 


2 ADMINISTRATOR. 


*» — 


vide Record, | Slaughter verſus May. Mich. 3 Ann. B. R. 


Page 751. 


| Being Adminiſtratoꝛ durante abſentia J. S. Executor', bꝛought 

( x1. ) H. an Action of Debt on a Bond, but did not aver where 
1 goe. | S. was abſent, oz that he was abſent. Cur. Tis but reaſona- 
don may be ble the Ordinary have Power to grant Adminiſtration during Ab- 
granted to A. ſence, as well as during Yinozity, 02 pendente lite; and ſuch 


Abe tbe Adminiftrato2 is accountable to the Erecuto2 : We will intend it 


J. S. but in ig Abſence beyond Seas, but the Plaintiff ought to aver he was 
narr. 1t muſt abſent. Judgment pro Def. per Cur. 


ar J. 8 k. abſent. 1 Roll. Abr. 888. Cro. El. 602. N. Lutw. 102, &c. Golds. 136. 2 Brownl, 
83. Hob. 250. 3 D. 351. p. 4 S. C. 3 Salk. 23. 8 7 


Clerk verſus Withers. Mich. 3 Ann. B. R. Vide 
Title Execution. 


Weſton verſus James. Paſch. 9 Ann. B. R. 


EN on ) EBT upon a Bond againſt an Adminiftrato2 ; Defendant 
pon a Writ , 
of Inquiry pleaded Aﬀets in his Hands to the Qalue of 200 J. only, 


after gterlo- and that A. obtained a Judgment againſt the Inteſtate in Aſlump- 
men, Jo: fit by Nil dicit, and that the Jnteſtate died, and that after a Sci- 
by Scire fa- re facias was awarded againſt the Defendant foꝛ Damages on the 
— fad Judgment, upon which he having no Caule, a Crit of In- 
W. z e. 10, Quity iſſued, and Damages thereupon found to the Ualue of 300 l. 
the final and Judgment given thereupon fo? the Plaintiff quod recuperet 
— — dampna præd. againſt the ſaid Inteſtate, and avers that he had 
geinſt the 10 Aſſets ultra. To this Plea it was demurred. Jt was admit- 
aiminifra- ted that this Plea at Common Law had been naught, fo2 by the 
che Inteſtate. Death of the Defendant the Aﬀion had abated, and Judgment 
CO 142 could not be given againſt him after his Death; but the Queſtion 
Q Far: 6+ was on the 8 & 9 W. 3. c. 10. which-aftcr interlocutozy Judg: 
Raym.16,55. ment gives a Scire facias againſt the Adminiſtrato2 in Caſe of the 
Pot 31,2 Defendant's Death, which was compared to the Caſe of a Judg- 
ment on the 17 Car. 2. c. 8. where the Defendant dies after Uer- 

dict. But to this it was anſwered, That the ſaid Statute makes 

the Judgment good againſt the Oefendant himſelf only, and 

makes not a Judgment againſt his Erecuto2 oꝛ Adminiſtratoz ; 

but by this Act it is to be a Judgment againſt the Erecuto2s 02 
Adminiſtratozs of the Party, fo2 they are expꝛeſly taken Notice 

of fo2 that End, and the Scire facias is to be againſt them; and 

all this appears on the ſame Reco2d, and therefo2e this can ne- 

ver be made a Judgment againſt the Jnteſtate himſelf, no2 -ſo 


pleaded ; to which the Court inclined. 


5 Advowſon 


mn 
| 


ADVOWSON. 


Biſhop of Salisbury verſus Philips. Mich. 11 Will. III. 
B. R. Rot. 377. In Error. vide Record, 


Page 734. 
Rroꝛ of a Judgment in C. B. in Quare Impedit: Plaintiff (. 
counts that A. and B. were ſelzed in Fee as Joint-tenants Sc. 595 | 
ok the Advowſon, ut de groſſo, and by Indenture agreed Sa. 530. 
from thencefo2th to be ſeized thereof as Tenants in Com- Lui»: 1084. 
mon, and not as Joint-tenants, and they and their reſpetive Gre 10 
Þcirs ſhould p2eſent ſeveraily and by turns, and ſhews ſeveral pedic. De. 
Preſentations alternately ; and that A. died, and his Hoiety 2 4 
deſcended to C. and makes his Title by G2ant of the nert Pꝛe⸗ ment by la- 
ſentation from C. to D. his Executozs, Adminiſtratozs and denture, be- 
Aſſigns; in whoſe Life the Church became vold, and that D. made — greg 
his Mill and died, and it belongs to the Plaintiff as Ex⸗ preſent by 
etutoꝛ to peſent : Biſhop claims Title by Lapſe ; Plaintiff re- 1 
plies the Teſtato2 pzeſented Symes within Six ©onths, and the nolt 52. 
Biſhop refuſed him; Defendant rejoined, he gave him Thee 
Days time to pꝛepare fo2 Examination, and he never came 
again; Abſque hoc, that the Biſhop rekuſed Symes at the Pꝛe⸗ 
ſentation of the Teſtatoz, Upon this Jſſue was taken, a Uer- 
dick pro Quer. and alſo Judgment in C. B. and now Erro2 in — 2g 
this Court. Carthew objeſted, that the Plaintiff had made na 
Title; fo2 the Agreement to p2eſent by turns did not ſever 
the Right; the Indenture did not wozk a Partition, but an 
Agreement which is now bzoken, koz which the Plaintiff may 
take his p2oper Remedy. This Cauſe was ſeveral times mo- 
ved, and Holt C. J. held it to be a good Partition the firſt 
time it was ſpoken to, ſaying, That where the Thing and the —— 
P!ofits are the ſame, a Partition of the Pꝛoſits is a Partition way be chree 
of the Thing; and tho' perhaps the Agreement cannot make ye — 
Two Advowſons out of one, pet it has created ſeveral and di- er de. 
ſtint Rights to pꝛeſent alternately, Afterwards when Judgment ewecenPrivies 
was affirmed, the Chief Juſtice ſaid, That a Compoſition might — 
be either by Retozd, 02 by Deed, 02 by Parol ; That if either and is Cat 
Pivies in Blood, as Co-partners, oz Strangers in Blood, as — 
Cenants in Common oz Jofnt-Tenants, agree by Reco2d to m Patron i. 
pꝛeſent by turns, and one pzeſent, the other is not by Uſur- no put to 0 
pation put to a Quare Impedit; and that, whether the Pzeſen- X*7* mee: 
tation be by one p2ivy to 5 Agreement oz by a * — 
2 Vi e £188, 


44 A G K. 


x By Vide Weſt, 2. 5. 2 Inſt. 362. 2dly, That if either Pzivies in 
between Pri. Blood, as Parceners, 02 Strangers, as Tenants in Common oz 
— or Joint⸗tenants, agree by Deed to pzeſent by turns, the Com- 
bie poſition is good; and if. it be once executed on all Sides, he, 
once execu- that bzings a Quare Impedit, necd not mention the Compoſi- 
—» hag wth tion, which chews the very Right and Jnheritance to be ſevered, 
declare in and that a ſeparate Intereſt is veſted in each of them to pꝛeſent 


Quare Impe- aiternately, and that the Plaintiff needed not Have Declared of 


dir, without the Compoſition oz Indenture in this Caſe, Vide Dy. 29. 


mentioning 


the Compoli 3dly, By Parol, fo2 ſo a Compoſition may be between Parce⸗ 
ys 


57 Pa 377» ners; but between Strangers in Blood Compoſition cannot te 


betwees Pri- Without Deev. Vide F. N. B. 60, 62. d. f. 11. H. 4. 3. b. Judg- 


i ly. 
— — ment atürmed. 


Dyer 29. 


E. 


Anonymus. Mich. 3 Ann. B. R. 


— at Eleden at Night, and the laſt of January in the Twenty- 
6 Mod. 260. firſt Year of his Age, at One of the Clock in the Bozning, 
| he makes his Will, of Lands, and dies, tis a good Will, 

_ fo2 he was then of Age, Per Holt C. J. 


Poſt 625, 1 T has been adjudged that if one be boꝛn the firſt of February 


' ALE-HOUSES.. 


Stephens verſus Watſon. Mich. 13 Will. III. B. R. 


- 


ER Stat. 1 Jac. 1 Chap. 9. Ale-houſe-keepers are to koz⸗ —4 
keit 10 8. to the Poo, if they permit any Inhabitant of k*epers, 


the Place to ſit tippling above an Hour. Vide 4 Jac. 1. nt Cg. 


| c. 5. 21 Jac 1. c. 7. 3 Car. 1. c. 3. againſt Drinking. puniſhable. 
Bekoꝛe the 5 & 6 E. 6. it was lawful fo2 any one to keep an; S. 26. 
Ale-houſe without Licenſe, koz it was a Means of Livelihood, 


which any one was free to follow. Vut if it was diſozderly kept, 


it was indiftable as a Nuſance. By 5 & 6 E. 6. c. 23. TWo pot 471 


Juſtices, one of the Quorum, may ſuppzeſs Ale⸗hauſes. 


2bly, None ate to keep Ale⸗houſes unleſs licenſed by Seffions 
02 by two Juſtices, upon a Recognizance not to allow gaming, 
and to keep good Rule and Over, | 
3diy, Any one, that not being thus qualified keeps an Ale-houſe, 
may be committed thiee Days and held to a Recoghtzaiice, with 
two _—_ to be certified to Seſſions. 
8 


Note; This Statute extends not to Jnns, fo2 they are fo; 


lodging of Travellers; But if an Inn degenerate to an Ale: 5 


— by ſuffering diſozderly tippling, &c. it Mall be deemed as 
uch. | 

Jf a Man keep an Ale-houſe without Licenſe, he may be com- 
mitted fo2 thaee Days by the Ad, but he is not ſnd(able ; be- 
cauſe the Statute-which makes it an Offence, has made it pu⸗ 
niſhable in another Manner. 


Nota; There is a Difference between ſuppreſſing an unlicenſed 
Ale-houſe and one that is licenſed. 


Where an Ale-houſe is licenſed, the Juſtices, to ſuppreſs it, 
muſt cither proceed upon the Recognizance, the Condition where- 


* 


how. 269. 


Poſt 470. 
Jurisdiction 


of muſt at leaſt be broken; and therefore) his having another of Juſtices of 


Trade, or being a Bailiff, can be no Cauſe in ſuch Cale : Or b 
Inditment ; and then there muſt be ſuch Diſorders as prove a 
Nuſance. | | 

But where an Alc-houſe is unlicenſed, the Juſtices may ſup- 
-prefs it at Diſcretion ; for on the Denial of a Licenſe no Appeal 
lies, and the Statute, which gives the Juſtices a Power to ſuppreſs 


where they ſhould think convenient, would ſignify nothing, if 
| ö it 


4 


Peace to ſup- 


reſs Ale- 
ſes licen- 


ſed and un- 
licenſed. 


. 
1 


alk. 
— 


it did not extend to ſuch Caſes; for it cannot extend to Ale- 
houſes that are licenſed, becauſe they are not puniſhable without 
a Breach of the Recognizance. And as to thoſe that are unlicen- 
ſed, if they be ſuppreſſed by Commitment of the Owner, the want 
of a Licenſe can only come in Queſtion, and not the Reaſon and 
Cauſe why it was denied. Aa 


TY 


„ 
tnßä2ͤ—ũ%ĩo%ñĩ⸗ 


— — 


Aliens. Vide Allegiance, Denizen. 
Wells verſus Williams. Mich. 9 Will. III. C. B. 


Alien Amy maintain an Action: Ik an Alien Amy comes hither in time 
— of Peace, per Licentiam Domini Regis, as the French Pꝛote- 
—_— Pro- ſtants did, and lives here ſub Protectione, and a Ular after: 
retion may tyards begins between the two Nations, he may maintain an 
2 be. Aion; fo2 Suing is but a conſequential Right of P2oteition 2 And 
cauſe Suing therefo2e an Alien Enemy, that is here in Peace under P2oteftion, 
cet map ſue a Bond; aliter of one Commozant fn his own Country, 


quence of 
— Far. 150. Cro. El. 683. Co. Lit. 129. 7 Co. 16. b. Calvin's Caſe. Cro. Car. 9, 


3 T: an Alien Enemy comes hither ſub ſalvo Conductu, he may 


>), Urks and Jnfidels are not perpetui inimici, no2 is there a 
—— particular Enmity between them and us; but this is a 
perpetui ini- cummon Erroꝛ founded on a groundleſs Opinion of Juſtice Brooke; 
885 fo2 tho' there be a Difference between our Religion and theirs, 
that does not oblige us to be Enemies to their Perſons; they 
are the Creatures of God, and of the ſame Kind as we are, and 
it would be a Sin in us to hurt their Perſons. Per Littleton (af- 


terwards Lo2d Keeper to King Charles I.) in his Reading on the 
27 E. z. 17. M. S. 


4 AMEND: 
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AMENDMENT, 


Anonymus. Paſch. 5 Will. III. B. R. 


HEN a Declaration is come to be in Parch- f 2; 
ment, the Court can mend no farther than is al⸗ amendments 
lowable by the Statutes of Amendments, fo2 tis »bile in Pa- 


then a Recozd , but while tis in Paper the Court! 8. m. 10 


may mend at Pleaſure ; fo2- tis not within the Statutes of Far. 123- 
Amendments. A | 1 17. 


The King verſus Knolles. Trin. 6 Will. III. R R. 


Pdidment of Purder. The Defendant pleaded that he was (. 
Earl of Banbury, &c. Attozney General replied, &c. Earl Ts 10.56: 
doubting) becauſe the Pleading was not perfeftend no2 entered mendedefier 
upon Recozd: And there having been ſeveral Amendments in cri- by v7 hg 
minal Caſes, Vide 2 Cro. 529. 2 Ro. Rep. 59. Sid. 225, 243. Entry upon 
Cro. Car. 144. Nota; The Plea was filed, but not entered upon e Nel 
the Koll; and the Court held, that befoze Judgment, while 1 
Things were in fieri and in Agitation, they had a Power over Poſt zo, 309. 
all Pꝛoceedings. — 
Comb. 273. Skin. 336, 517. Caſes B. R. 55, Holt. 330. Trem. 11. 8 8. T. 30, 58. 


The King verſus Harris & al. Hill. 6 W. III. B. R. 


M was made to mend an Inkozmation ok Perjurp, R 
and oppoſed, becauſe the Defendant had pleaded, Et 183 
per Holt Chief Juſtice, As to mending after Plea pleaded, 1er, 


Information 


there is no great Matter in that; after a Recozd has been wey be «- 


ſealed up, J have known it amended, even juft as it was going ended fer 


Pleapleaded. 
to be tried. | f 5 Los. $47: 


The King verſus Keat. Hill. 8 & 9 W. III. B. R. ver nay 


be amende 
dy Notes of 


A Uerdi# general oz ſpecial may be amended. by the Notes 28 inge 
of the Clerk of Aflize ; but this is in Civil, not in Criminal vil Caſes, not 
Caſes. Vide 1 Ro. Rep. 82. A ſpecial Uerdit amended by the G. Sun gel. 


; | Cro. El 677, 
678. 2 Jo. 211. Litt. Rep. 61. 5 Mod. 287. 8. C. Comb, 406. Skin. 666. Holt. 48. 3 Salk. 1 


Notes 


umn 


48 AMENDMENT. | 


Poſt 53. pl. Notes of the Cotnſel in the Cauſe after Erroz bꝛought. Vid 
1254. Caſes 3 Cro. 149, 150. Cro. Car. 145, 338. 4 Co. 52: 2 Co. 185. 
165. Moor 689. Cro. Jac. 239. : | 


Biſhop of Worceſter's Caſe. Mich. 8 W. III. B. R. 


(*.) E againſt ſeven Defendants, who enter into the Com. 
Poſt 49 IL mon Rule fo2 confefling Leaſe, Entry and Oufter, and plead 
verſus ſeren to Jfſue t The ÞPlea-roll was right, ſo was the Venire, Diſtrin- 
Defenten's gas, and the Jurata, but the Iſſue in the Niſi prius Roll, was be: 
in be Cem. tween the Plaintiff and five Defendants only, which was tried, 
mon Rul”, and Uerdi pro Quer. and an Amendment being moved foz, it 
0, dient 10 Was oppoſed, becauſe it was to aiter the Gerdic, to lubjed the Ju- 
che Ples= rp to an Attaint, to make another Ilſue, and to make two De: 
roll, Kc: kendants guilty who were not tried: But it was amended; foz 
privs Roll nothing could be inquired of but the Title of the Leſſoz, and the 
was verſus Iſſue depended on his Title, which is not altered by this Amend: 
five oy; ment. And it muſt be conſidered that all ſeven entred into the 
verdi pro Common Rule, and that the Plea-roll, &c. are all right; and 
Derag. this cannot be intended other than the ſame Jfſue, and the Amend: 
«c by adding ment is only to reftify a plain Miſtake, and make that the Iſſue 


the other ino gyhich was apparently intended to be ſo. 
Defendants. 
1 Roll. Abr. 205. Style 339. 2 Mod, 316. Comb. 393. 


o 
4 


Puleſton verſus Warburton & al. Paſ. ꝙ W. III. B. R. 


— 0 E Teftment. Cerdit was pro Quer. and now he moved to amend 
3 = his Declaration, wherein he had counted of a Demiſe, 10 
404 bor . April 1697. 12 1 fo2 97 wes — come 8 the Cline 
mendable af- gf the Trial. And the Court agreed that in a Judgment by 
ter Ver", Confeſſion on a Warrant of Attozney, it had and might be 

would be an- amended in Ejefment, becauſe without ſuch Amendment the 
—_ — Agreement and Intent of the Parties could not be kullilled; but 
252 denied it in the principal Caſe, becauſe it altered the Jſſue and 


Carth. 401. made another Title. 
Comb 394. 


Tm BR Child verſus Harvey. Mich. 11 Will. III. B. R. 


6 * ) R Scire facias on a Recognizance; upon Iſſue Non ſolvit it was 
. found fo2 the Plaintiff: 832. Northey moved to ſet aſide the 
Kriese the TJerdi, becauſe in the Diſtringas and Jurata the Return was a die 
2 Sanctæ Trin. in tres Sept. niſi Johannes Holt Mil. 27 die Junii 
appointed Prius. venerit, the twenty-ſeventh Day of June being the Poz⸗ 
afrerth*Day tom after tres Trin. But the Plea-roll was right, fo2 the 4. 
Aer Verdid ward there was tres Mich. Jt was agreed on all Sides that the 
held not a. Trial muſt be ſet aſide unleſs the Piſtake could be amended, 
mendable by hecauſe it appeared the Judge had no Authozſty to try the Iſſue, 


hePlea-roll, 
— the Judge's Authority was confined to that Day. Caſes B. R. 274. S. C. 


I and 


a > IS. » WW T 


b⅛ümꝛ ĩ en emma. alata 


AMENDMENT. 42 


and the Court held t could not be amended, The Court agreed Where the” 
that where the Diſtringas o2 Jurata are right, and the Amendment —— 5 
does not alter the Point in Iſſue, the Niti prius Boll may be a- amended by 


mended hy the Plea⸗Roll. So it was in the Biſhop of Wor- + Spprct 


ceſter 8 Cale, ant. 48. and there the Diſtringas and Jurata were where nor. 


right. 2 Cro. 353. Dy. 260. Hutt. $1, 1 Cro. 595. But here 6 Mod. 164, 
neither Diſtringas no2 Jurata are right, The Day appointed fo; 776. , 
the Nili prius is impoſtible; and the Judge's Authozſty is confined ance, pl. z. 
to the Day, De has no Authozity to try, Niſi Johannes Holt, 2 Roll. Rep. 
&c, 27 Junii prius venerit ; which cannet be. Where a Judge's . 216 
Authozity ig confined to a Dap, his Trial at another Day muſt 

be without Authozity. 


Anonymus. Hill. 11 Will. III. B. R. 


HE Clerk of the Treaſury of the Common Pleas attended „ 
with the Recoꝛd here, and it was moved that the Tranſcript mendment of 
in B. R. might be amended by it. Hall oppoſed it, till they had Record in B. 


. the Coſts of the UWirit of Erroz allowed them. Et per Holt — — 55 


Chief Juſtice, You ſhauld have inüſted fo2 the Coſts in C. B. te Coſt (if 
befoze the Party had Liberty to amend, This way of amending 1 
the Reco2D here by the Recoꝛzd there, is the Courſe of the Court, Pro Role in 
and only to fave a Certiorari; fo2 ff the Recozd be right below, C. B. is to 
won Diminytion alledged, the Party map have a Certiorari of five Co@s if 
Common Right. N theſe Amendments cannot be oppo⸗ Error is ba- 
led; no2 did Jever know it done, being only to ſave the Charge v4 but nor 
of a Certiorari. , f | | | Vid. Lil. 67, 


Thompſon verſus Crocker. Pal. 12 Will III. B. R. 


Norte; moved to amend a Mrit of Erroz, which recited a „ 7, _ 
e Judgment given in Curia of the King, when it ſhould be in teen Writ 
Curia Regis & Reginz ; the Curſitoz's Notes were right, and the of Error ang 

Vilpziſion onſy fn Batter of Fozm and not Still: Sed non allo- f, rde 

catur; fo2 firſt the Urit is a good Writ; there is no Fault in the amended, * 
Writ, only it does not agree with the Reto; and the Amend⸗ ae de ur- 
ment is to make a new UIrit. 2dly, The 8 H. 6. fmpowers us to wa right. 
amend in Matters pꝛecedent to the Judgment; but not to amend 5 Mod 69. 

the Writ of Erroz. The Intent of the Statute was to amend in 51. f, 
Suppoꝛt of oziginal Judgments, and to avoid Mrits of Erroꝛ; Ore:Jas $29. 
but this may be to make an Amendment to make good the Writ * Bult 204. 


of Erroz, and to reverſe. the Judgment. and it is the more ab- 292, , 


lurd, becauſe the Writ of Erro2 is the Commiſſion to the Court, 345: 
and a Court eannot amend their own Cammiſlign, 91 


their oyn Commiſſion. Caſes B. R. 369. 8. C. Skin, 367, 


6 Anony : 


5o AMENDMENT. 


Anonymus. Trin. 12 Will. III. B. R. 


( 10. ) IR Bartholomew Shower moved to amend an Infozmation of 
— 47 Foxgery in ten Places, and tho' oppoſed, the Motion was 
informaci- granted, becauſe it made no Alteration of the Fat; and that with. 


of Informati- 


on without Out Coſts 02 Jmparlance. 
S. 
1 Ley. 189. 


Cox verſus Wilbraham. Paſ. 13 Will. III. B. R. 


( 11. ) Ovenant and aſſigns Beach upon the Moꝛds that he had not 


2 made, done or ſuftered, any At oz thing whereby to incum: 
And the Beach was quod ad Seſſionem Ceſtriæ tent. &c. 


Demurrer ber, &c. { ; 
after Eniry anno quarto Jacobi ſecundi utlagat. fuit. Defendant demurred; 


88 and upon Argument the Declaration being held naught koz Incer⸗ 
1 Sid. 34. tainty, when oz what Term the Dutlawzy was had, My. Cheſhire 
24 Ed-3- moved to amend. Þe cited 1 Cro. 147. which was after Ger⸗ 
; Lev. 39. Dif, but ſaid as to this Watter, there was no Difference be: 
2 ps. tween Uerdi# and Demurrer ; fo2 the Mozds of the Afﬀ of E. z. 
nos. ** are Challenge of the Party; which muſt be meant Oemurrer : 
Holt 55.8.C, Sed per Holt C. J. No; the Statute means the Party's Ercep- 
tion in Arreſt of Judgment. Jf the Defendant had pleaded a 
_Plea to the Right, oz in Abatement; it might be reaſonable to 

allow an Amendment ; but to amend upon Demurrer, when this 


1 may be the Cauſe of the Demurrer, would be to enſnare the De: 
fendant without Cauſe. Ergo diſallowed, | 


Lepara verſus Germain. Paſ. 2 Ann. R R. 


( 12.) Sſumpſit; and declares verſus Sir John Germain, Kt, The 
Bill againſt Defendant pleaded in Abatement, he was a Knight and Ba- 
JG. Pronet ; the Plaintiff reply'd he was a Knight, &c. and Raymond 
ment that he MOVED to amend upon Payment of Coſts, all being in Paper, and 
— yes Hahn that the Aﬀton being by Bill, the Addition was not matertal, not 
deed to be being within the Statute of Additions: But denied to amend, 
amended. becauſe nothing to amend by, and the Defendant had taken ad⸗ 


Salk. 451. 
Aves « 45" vantage ok the Fault. 


3 Salk. 235. S. C. Holt 493. 


Parſons verſus Gill. Mich. 2 Ann. B. R. 
( 13.) 


mended by N Debt upon a Mutuatus the Judgment was entered up as of 
the Paper- Hill. Term. 1700, whereas the bozrowing appeared to be 2 April. 


— — 1701. Etro? being bzought to reverſe this Judgment, .. 
Poſt 88, 1 Ward 


AMENDMENT. 51 
Ward moved to amend the Judgment by the Paper ⸗Book ſign 
by the Maſter, which was the 2 Januarit 1700, Ft per Cur. 858 Mod. Caſes 
was allowed to be amended, foz tis but a Slip of the Clerk, oba 
ſhould have peruſed the Paper-Book ſigned by the Maſter, which 
l enough to amend by. Vide 1 Cro. 147. Hob. 127. 
1 DIOWNL. * a | 


1 


? 


The Queen verſus Tutchin. Mich. 3 Ann. B. R. 


Nformation fo2 a Libel. The Defendant was found Guilty ' 

it was moved in Arreſt of Judgment, that the wag — Venins ror 
returnable dic Lune prox. poſt tres Sept. Sanct. Mich. and that 1 
the Diſtringas and Niſi prius on the Roll was awarded in common tes. 24; « 
Fomm right enough; but that the Writ of Diſtringas was teſted uc andu- 
24 October, whereas the Venire was returned the 23. And this — 
was held to be a Dilcontinuance; but the Queſtfon was, whether ew 05. 
it might not be amended? It was argued it might be amended 3 
and that it was amendadle firft at Common Law. 2dly, By the No Diffe 
Statute of H.6. 2. 2 Cro. 529. Cro. Car. 144. 1 Sid. 244. Dy. Aena 
346. 14. 1 Sid, 259. 4. E. 3. 9. 3 Lev. 14. 430. 2 Bulſt. * 
Ray. 440. 1 Sid. 243. 66. 1 Keb. 191. 215. 1 Rol. Abr. 201. Caſes Civil 
Cro, El. 572. Et per Holt, Powel & Powys, 1ſt, Whatever at nal cr Cn 
Common Law might be amended in Civil Caſes ö was at Com- wen Low. 
mon Law amendable in Criminal; and ſo it is at this Day. 2dlp, | par.” 
This was not amendable at Common Law, becauſe it would war: 184 14“ 
rant a Trial that was tried without Authozitp, and the Amend- . 
ment would be contrary to the Truth of the Fack. And it is a Hs. As 
Miſtake of the Clerk in Still, and tho a Milawarding of Pꝛoceſs only Statutes 
on the Roll might be amended at Common Law the ſame *2==2< 
Term, becauſe it was the At of the Court; Pet ik any Clerk at The others 
Common Law iNued out an erroneous Pzoceſs on a right A. e $4'vces 
ward of the Court, that was never amended. in any Caſe at {2s 
Common Law. 3dly, They held this not to be amendable ' Keb. 718, 
by any Statute of Amendments. And Powel ſaid, There were on- 3: 

ly two Statutes..of Amendments, the 14 E. 3. and 8 H. 6. the — — 
reſt he reckoned to be Statutes of Jeofails and not of Amend: Lev. 443 
ments. And he held that the 8 H. 6. was only to enlarge the 2 
ſubjeft Matter of 14 E. z. and that the 14 E. 3. extends only to Holt 424- > 
Pꝛoceſs out of the Roll, i. e. Writs that ffſue out of the Re- . 53% 
cod, and not to P?oceedings in the Roll itſelf; But that the 
14 E. 3. extends not to the King, becauſe of theſe Mozds Chal-⸗ 

enge of the Party. And the 8 H. 6. has been always conſtru - 
ed in Imitation of the At of E. 3. And the Exception in the 

Statute of H. 6. wag only er *hundant Cautela. And all 

b SE. 


Judges 


'rween Scire dulphus fo; Jacobus; and they moved to amend, it being the 


2 _AMENDMENT. 


Judges and Sages of the Law in all Ages have taken it not to 
ertend to the Crown. And the Caſes on the other Side are not 
to be relied upon. | 


— 


| 1 ver ſus Hoskins. Mich. 3 Ann. B. R. 
6.) 


6 Mod. 263 Rro2 of a Judgment in C. B. and the Scire facias to aſſign 
+ = "I Erroꝛs was quare Exccutionem habere non debet of a Judg- 


variant from Ment in Ejedment fo2 two Meſſuages; whereas the Recovery was 
the Judg- de uno Meſluagio only: The Plaintiff in Erro2 pleaded Nul 
mendable at ticl Record, and the Defendant moved to amend. He cited 
ter pul tiel Cro, 162, 163. 1 Ro. 197, 797. 22 E. 4. 6. 2 Cro. 373. Cro. El, 
760. 2 Sid. 7. 12. Et per Holt C. J. Nothing appears to be vl⸗ 
not vitious Clolis 02 infoꝛmal to need an Amendment, and that there may be a 
— Cafes $OOD Judgment that agrees with it. The Crit is good, tho 
263, 284, {MP2Oper fo? the Purpoſe, and we cannot put a Oeceit upon the 
286 Defendant, and make his Plea falſe when it was true. Cro. Ja. 


ppatk.32.5."+ 372. was laid to be a ftrained Caſe, 


Vavaſor verſus Baile. Hill. 6 Ann. B. R. 


"RET Cire facias on a Judgment, and by Piſtake in the Scire facias 
variance be- 9 the Plaintiff's Name was put fo2 the Defendant's, ſcil. Ra- 


regnen, Fault of the Clerk: Denied; fo2 the Writ does not appear to us 


not amenda- fg be W2ong, and there may be ſuch a Judgment fo2 ought we 


bl 
$ Co. 161, know. 


Br. Amend. 112. 1 Danv. 333, Pl. 25. Holt 59. S. C. 


Inter Lord Pembroke and Lord Jeffreys, coram Holt, 
5 3 & al. upon a Reference from the Houſe of 
ords. | 


uv) 2 RD Pembroke petitioned the Houſe of Lozds fo2 a Bill 
Writof .- to ſet aſide an Amendment made of a Fine and Common Re- 
amendable COVery in the G2and Seſſions in Wales, whereby he had loſt the 
by — Benefit of a Writ of Erroz: And whether the Fine and Reco- 

„* very was amendable in the ſaid Particulars, and the ſaid 9- 


. rute, 


2 Salk. 702. mendments warranted by Law, was referred to the Judges. One 


_ Holr59.5:©: was, whereas the Writ of Covenant was teſted Sir Months after 


the Dedimus fo2 the Caption, the Court of Gzand Sefſlons had 
amended it. Et per Holt & al. 'twas certified, That the Writ of 
Covenant being an Oziginal, was not amendable either 2 
5 5 om⸗ 


e —_ — 4 


Common Law oz by any Statute: That neither the 14 E. 3. amicavie a. 
no2 the 8 H. 6. warrants ſuch an Amendment: That there ig ion, no 
no Difference as to this purpoſe between Ations Amicable and ad- en 
verſ«try ; fo? J29-body pꝛetends to mend a Miſtake in a Deed it Adverſary. 
ſelf, and pet that ſurely ig as much a common Afſarance as a Re- Med i. 
covery, and that Gage's Caſe, 5 Co. 45. is milrepozted and not C Kal 244. 
Law. Hereupon a Bill was allowed, but was thꝛown out in the 


5 Cro. 
Þouſe of Commons. 1 


mere obſeryes on Coke's 5 Rep. That the Record being viewed, warranteth no ſuch Report. 


Bold's Caſe. 


ATE General oz Special may be amended by the Notes ves G. 
in the Book of the Clerk of Aſſize, if there be a Miſpꝛiſion 2 neral or Spe- 
ut this is to be intended in Civil and not in Criminal Caſeg, ne bo 
Vide Keil, 1. 3 Cro. 149. Jn Aſumplit ; Defendant pleaded the Clerk 
Payment fo? Part, and Non aflumplit foz the reſt, and the Jury Notes in Ci- 
found fo? both, quod non Aſſumpſit, uhereas fo2 one it ſhould 2 | 
be non ſolvit; and the Recozd was delfvered to the Clerk bf criminal. 
the Alzes to amend, becauſe it was his Wilpaiſion.; it appear- 30 + 
ing, the Jury found both Jſſues fo2 the Plaintiff. 3 Cro. 149, Cre. Cas 38. 
150. Cro, Car. 145, 338. 4 Co. 52. 2 Cro. 185. A Special Hd. 154- 
Uerdi# has been amenden by the Notes. of Countel in tht En- 33 ><: 
try; and that after a Writ of Erro2 bꝛought; ko; per Cur. Tis Lit. Rep. 61. 
= _— was found, and we may amend here what they might in 1.4 47» . 
M. Banco. 1 1 | Dir 


— 


Amerciaments and Fines. N 


Lord Gerrard v. Lady Gerrard. Hill. 7 Will. III. B. R. 


bis N Dower, Defendant tonfeſſes as to Part, and Judgment 
3 is given againſt him, quod fit in Miſericordia; and as to 
Poft 253- the reſt he pleads in Bar; upon which there is a Demurrer, 
ter. En. 76. A and Judgment is given againſt him, quod fit in Miſericor- 


Defenda : 

by ds — dia. And it was objefted in Erro2, that a Man ought not to be 
—_— +. twice amerced in the ſame Action. Sed non allocatur: Foz both the 
fame Aion, Juldgments are final and independent ok one another. 5 Co. 58. b. 


where there Aliter, where one Judgment is only interlocutozy, and depends 
are vo gent Upon another, as quod computet in Account. 


independent | 
Judgments. 8 Co. 61. a. 2 Leon. 4, 5, 185, 186. 


Linſey werſus Clerk. Mich. 8 Will. II. B. R. 


tz.) IN Treſpaſs, Aſault and Battery, &c. there can be no Ca- 


Hoang © I piatur pro fine entred ſince 5 & 6 W. & M. but the Plaintiff is 
ment entred to have 6 8. 8 d. in Coſts to pay ſo much to the King fe2 the 


Rates ie Fine. Befoze this Act, when the Fine was pardoned, the Judg- 

B. R. fince ment was entered Nihil de fine quia pardonatur. So it is now in 

Srarute 5 & C. B. upon this Statute, fo2 they enter their Judgments Nihil 

MY de fine quia remittiur per Stat. But in B. R. Judgment is en- 

s. C . tered up without any Notice taken of the Fine; fo2 the Low is 
Comb. A. altered and taken away in Effet by this Statute. Therefoze not 

101, like the Caſe of a Pardon ; fo2 that does not alter the Law, but 


ercuſes the Party. TY Ws 


Eyres verſus Smith. Mich. 9 Will. III. in Scacc. At 


Serjeants-Inn. 


Bade die T7 Yres ſued a Writ out of C. B. verſus Smith, direfed to the 
charged, Sheriff of York, who ſent a Marrant to Simpſon the Bai⸗ 
upon Mori- liff of the Liberty of Pomfret, who did not return the Writ ; 
Lacbegwer upon which he was amerced 50 1. (viz. time after time) and that 
was eſtreated into the Exchequer: Afterwards Eyres and Smith 
agreed, and upon pꝛoducing a Certificate from the Attozney fo? 


the Plaintiff that the Debt was ſatisfied, theſe Amerciaments 
3 were 


tits. 


\ 


| 55 
were diſcharged upon Potion to the Barons, Note; There ought 


to be a Conſtat of the Eſtreats, and, as the Clerks ſaid, the Lill. 20% 
Court uſes not to diſcharge the Amerciaments, but allow you to 


Amerciaments and Fines. 


compound them. N | | 
yl of | i a 
The King verſas The Mayor of Hertford. 


Mich. 11 Will. III. B. R. 


N an Inkozmation in Mature of a Quo Warranto, Iſſues ( 4.) 
were returned upon thee ſeveral Diftringas'ss Mz. Ward ——— 
moved fo2 a Rule to eſtreat them. Et per Holt Chiet Juſtice, ſpecialRole, - 
Ik it be an extraozdinary Caſe, we can make a Rule to eſtreat ner — 
the Iſſues; but otherwiſe the Courſe of the Court is to ſend ca. . 
them up into the Erchequer at the uſual Times, which are twice Lil. 89. 
a Pear, viz. the laſt Days of the two iſſuable Terms. But 5. C. 27. 


there is nothing ertraozdinary in this Cale: And the Motion was Hole 320. 
denied. g a 503--- | 


The Queen werſus Sumers. Paſ. 1 Ann. B. R. ; 


Ndi#ment koz a Treſpaſs and Riot; Defendant pleaded Non _ (30, 

Cul. and the Jndiftment wes removed Hither by Certiorari, — 
&c. The Defendant went bekoze the Paſter, and Coſts were riorariare to 
tared; and now z. Eyre moved he might go befoze the Ma⸗ — _ _ 
ſer again, that the Pdoſecuto2 might be conſidered fo2 his Projecurr 
Charges below, the Maſter's Taration befoze being only fo2 cannot more 
. Coffs ſince the Certiorari. Et per Cur. The Maſter ought not er 
to conſider the Coſts below, but only ſince the Certiorari and ter accepr- 
upon it; then Pꝛ. Eyre moved to aggravate the Fine; Et per ng = Colts, 
Cur. Pout ought not to aggravate the Fine after the Party has 3. Cc. 


been befoze the Maſter; if you do, we will ſet aſide the Taxation 8 
of Coſts, | | | 


The Queen werſus Templeman. Trin. 1 Ann. B. R. 


PON a Potion to ſubmit to a ſmall Fine, after a Con- (6. 

A. feſlion of the Jnditment which was koz an Aﬀault, Holt Upon ſub- 

Chief Juſtice took a Difference, where a Man confeſſes an In⸗ Pee 
ditinent, and where he is found guilty; in the firſt Caſe a Man confeng 

may produce Affidavits to pꝛove Son Aſſault upon the Pyoſecutoz mae, 

in Pitigation of the Fine; otherwiſe where the Defendant is — 

found guilty; fo2 the Entry upon a Confeſſion is only Non vult to prove tha re 
contendere cum Domina Regina & pon. ſe in gratiam Curiæ. — 


Aſſault; o:herwiſe after Conviction. Far. 40. 5. C. 3 D. 233. p. 1. S. C. 
Deken⸗ 


5 
. ͤ‚(T%—Vu!1 ee i ME 


4 
1 
| 


—_ 


5 ANTIENT DEMESNE. 


Judgmenr Defendants may ſubmit to a Fine, tho' abſent, if they have a 
— ai Clerk in Court that will undertake fo2 the Fine, Hill. 2 Ang, 
ven inthe Hickeringil's Caſe was, that he and his Daughters were indit- 
— — ed fo2 a Treſpaſs, and Hickeringil only appeared on the Potion 
on an Under- to ſubmit to a ſmall Fine. Kut where ja Yan is to receive any 
caking by = co2po2al Punichment, Judgment cannot be given againſt him in 
bot K an, his Abſence, f02 there is a Capias pro Fine; but no Pyoceſs to 
corporal Pu- take a Man and put him on the Pillozy. Vide Tit. Judgments, 
niſhment. - Duke's Caſc, 1 oY 


VideRe a | 9 2 6 0 . 
N Brook werſus Huſtler Hill. 4 Ann. B. R. 

C7.) EB'T fo an Amerciament in a Court-Leet. Jt was laid 
Amercement in the Declaration, That the Defendant was amerced per 
maype8; Cur. not ſaying in what Sum, and that tt was affeered by Ak. 
Gr in wiſeri- {fer02s to ſuch a Sum. It was objeted that the Court ought 
confls, * to impoſe a Sum certain ; and that by Aﬀeero2s is after to be mi- 
certain Sum, tigated. Vide Hob. 129. Lev. 206. Sed. Cur, cont. The Amer: 
Show. 622 Ccfament ought to be general, quod ſit in Miſericordia ; and that is 
Raft, Ener. to be aſcertained by Aﬀeero2s. | 


553. 
Hob. 122. Rep. A. Q. 76. 8. C. Lex. Man. Ap. 19. 


 ANTIENT DEMESNE. 


VideRecord, Baker verſus Wich. Mich. 3 W. & M. B. R. 


Page 774. 


en.) N Ejetment, Defendant pleaded in Abatement that the 
Aren De- Lands were Parcel of the Manoz of Bray, and that the Pa⸗ 
N noz of Bray was Ancient Demeſne held of the Crown. And 
If Manor is this was held naught per tot. Cur. Fo2 hereby it muſt be un- 


Ancient De, derſtood the Lands in Queſtion are Part of the Demeſnes ; and 


elde the luppoling the Mano; to be Ancient Demelne, pet the Manoz and 


Manor im, the Demelnes of the Manoz are impleadable at Common Law, 


og and not in the Lozd's Court; fo2 then the Lozd would be Judge 


court enly; in his own Cauſe : On the other Side, Ancient Oemeſne Lands 
Parce1.0 5* held of the Panoz, are impleadable in- the Court of Ancient De- 
not the melne, and there only. Vide F. N. B. 11. m. 1 Ro. 324. And 


and not the 


Lord's. therekoze, becauſe he does not plead that theſe were Lands held of 


_ Pol 1%6. the ano? of Bray, Judgment quod reſpondeat ouſter. 


Show. 271. 
Bro. Anc. Dem. 6. 3 Lev. 405. Styl. 197. Comb. 186, S. C. 3 Salk. 34 Caſes B. R. 13. 


I | | Hunt 


/ » 


* — 


INT BEMESNE oe | 


_— w_—— 


Hunt verſus Burn. Hill. [2 Will. III. B. R. 


Raton calls theſe Tenants Villani privilegiati. arm it ſeems (2.3 
they are free as to their Perſons, not as to their Eſtates; Tenancs in 
fo if Antient Demelne be to be tried, the Ifue is, Whether An- ae ebe⸗ 
tient Oemeſne oz Frank⸗Fee? The Piivilege ariſes ftoin the free as to 
Conſtitution and Nature of the Thing coeval with the Go- der Ba 
vernment itſelf,” at leaſt as antient as any other Eſtate oꝛ Te- 4 10 — 
nure whatſoever ; we muſt ſuppoſe theſe P2ivileges commenced Eftares. 
by Ad of Parliament, fo2 they cannot be created by Gzant at 2.3% 3+ 
this Day; per Holt Chief Juſtice. | © Holt 60. 
Ik you plead that the Manor of D. is Antient Demeſne, yon 

ought to aver it by the Record of Domeſday, for that is the 
Trial of it: But if you plead, that ſuch a Place is Parcel of a 
Manor which is An' jent Demeſne, then you ought to conclude 
to the Country; for Parcel or not Parcel is triable per pats, iſſue of An- 
2 E. 3. 15. b. Thomas de Sꝛenham's Caſe: But it ſeems to me ne 
the other Side may traverſè its being Antient Demeſne. And fo triable. 
was done between Saunders and Melch, C. B. Paſch. 9 Jac; 
Rot. 3165. Iſſue was, Whether the Manor of Otterbuty was An- 
tient Demeſne? And the Court awarded, quod querens habeat re- 
codum libzi de Domeſday hic in Ottabis Pillarii. At the Day 
the Plaintiff had the Book brought in by a Porter. It appeared 
by the Book, that Edward the Confeſſor Anno Regni ſui decimo 
ofavo had given this Manor Abbati Rotononenſi; and that this | 
Manor was not in the Title of de terra Regis: For all Lands held —_ De · 
in Antient Demeſne, which the Confeſſor had, were by Milliam — 
the Conqueror, Anno Regni ſui viceſimo, written in the Book the Title de 
called Domeſday, under the Title de terra Regis; and theſe are —* * 
all held in Antient Demeſne at this Day ; but thoſe which were Book, and 7 
given away by Edward the Confeſſor, and which are not writ- RATS. 
ten in the Book called Domeſday, under the Title de terra Re- Fi — 
gis, 2 not Antient Demeſne. And a Reſpondeas Duſter was Demeſne 13. 
awarded, Bi 

By a Recovery of the Land at Common Law, it becomes zy Recovery 
Frank- Fee for ever; but a Recovery againſt the Tenant is reverſable ** Common 
by the Lord, by Writ of Diſceit ; and ſuch a Recovery makes it + + eV 
only Frank-Fee, quouſque it continues unreverſed ; but where Fee. 
it is reyerſed, it becomes Antient Demeſne again. Uide 5 E ze 


* 


3.61. 4 Inſt. 270, Moor Pl. 285. þ F. N. B. 19. D. 


I ANNU= 


— th * 8 


ANNUITY, PENSION. 


Anonymus Trin. 7 Will. III. in Scacc'. 


= dt King cannot grant an Annuity, ko; his Perſon is 


grant an An- not chargeable as the Perſon of a Subject; but if he 
grant it out of his Erciſe, 02 any Bzanch of his Re- 

venue, 'tis good; fo2 there is ſomewhat therewith 
chargeable. Per Barones Scaccar'. 


nuity. 

F. N. B. 152. 
K. 

Dyer 92. b. 
Plowd. 192. a. 


Smith werſus Wallis. Paſch. 12 Will. III. B. R. 


2) A Penſion out of an Appꝛopziation, tho' by P2eſcription, is 
my | ſuable in the Eccleſiaſtical Court, fo2 it could not begin but 
Abpropria- by the Gzant and Juſtitution of Spiritual Perſons. And therefoze 
non by Pre- if the Duty be traverſed, it map be tried there; per Holt Chief - 
ſeriprion, '9- Tuſtice, upon a Potion fo: a Prohibition, Vide 1 Ventr, 120. 

Spiritual 3 Cro. 675. Clhere tis a Penſion by Oꝛdinance of the Biſhop 
— Vide afing as Judge; Ordinamus & Conſtituimus; and where by 
1 Cre. 643, Concurrence of the Biſhop co-operating with the Patron, vide 
1 Mod. 218. N. Br. 52, Reg. 47. 3 Cro. 810. the Church itſelf charged. 
Leons, 140, J Inſt, 266, fuch Annuity cannot be releafed to the Ozdinarp be- 


| = cauſe it is Tempozal. 


4 '- APPEAL; 


— 
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APPEAL. 


Orbet ver ſus Ward. Mich. 1 W. & M. B. R. fntr: 
Hill. 3 & 4. Jac. 2. Rot. 101 8. a 


PPeal of Murder foz killing her Husband, againſt the De-  c i. . 
fendant, nuper de Yarochia Sancti Jacobi Weſtm. in Com. $9»: 47. , 
Mid. Gen. The Dekendant in propria perſona venit, Nul AN. 
and craves Oyer of the Writ and Retoꝛn, and then per riſh is « good 
A. B. Atom. ſuum pleads in Abatement, that there is a Parich fe. *?- 
named St. James within the Liberty of Weſtminſter; but no Pa- — 
rich named St. James Weſtminſter only: To which it was demur⸗ 2 139 - 
red, and the Cauſe was adjourned till next Term, when it was im. $7: 
adjudged fo2 the Defendant, Foz firſt, the Demurrer confeſſes. 
the Matter pleaded in Abatement ; viz. That. there is no luch 10 , 
Patiſh, which is a good Plea. 2dly, The Plea being by Attoz- Defendanc | 
ney, ought not to have been received; and tho it is received, yet ami plead 
it was w2ong, and therefoze void. The Conſequence is, that the EE. 


Cauſe is diſcontinued by the Adjournment, Poſt 62. 


Wilſon verſus Laws. Trin. 6 W. & M. B. R. 


| \ 75 | 

Ilſon bought an Appeal of Murder againſt John Laws (.) 

fo2 killing his Brother Robert Wilſon, and declares Page. 
againſt the Defendant, fo2 that he in parochia Sancti Ægidii in enki her 
Campis (ſuch a Day) circa horam primam poſt meridiem ejuſ- Murder, De- 
dem diei, did affault, &c. & in & ſuper ſuperiorem partem — — 
ventris juxta pectus & medium corporis percuſſit, pupugit & in- batemeor. 
foravit dans ei vulnus mortale, &c. Defendant craved Oyer 99755 * 
the Writ of Appeal and the Netozn, and then demurs in Abate- Seam. 98. b. 
ment, and pleads over to the Felony. After ſeveral Exceptions 1 Bult. 143. 
taken to the Return were over-ruled, Juſtice Giles Eyre held, proces is 
That if the Return had been naught, the Defendant's Appearance aided by Ap- 
could not have helped it; fo; Appearance helps only when the berg tho 
Party comes in and pleads to Jſſue, not when the Party comes Party comes 
in and challenges the Pꝛoceſs upon the Account of its Defeit, in 424 pleads © 
Vide r Ro. 789. Bul. 142. 2 Cro. 284. Yelv. 204. After this — | 
ſeveral Exceptions were taken to the Declaration. Upon which where be 
lt was ruled, per Cur. iſt, That Circa horam primam wag ag de ene: 
' a, SS Show. Rep. 320. Stamf. 1, Skin. 443, 349, 551- Comb. 293. Carth. 331; 

I 2 ter. 


Holt 63. 
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what is folf- certain as can be; fo the Law does not tie a San up to an erat 
min in Minute. 2dly, That the Deſcription of the Wound in ſuperio- 
Count in Ap rem, &c. could not be moze certain. 3dly, That percuſſit, pu- 


Puig. 80, pugit & inforavit dans ei mortale vulnus, was better and moze 
82. kertain than if it had been, Et dedit, as the other Side would 


2 Inft. 317 have had it. athly, That the Fai is well alledged in a Pariſh, 
Pariſh mall tho the Statute of Glouceſter requires the Cill ſhould he ſet fo2th, 
not be inten- fg) the Pariſh ſhall be intended a Gill; and tho' there may be 
den d moꝛe than one ill in a Pariſh, that (ali never be ſuppoſed. And 


than one therefo2e if the Caſe happens to be ſo, it muſt come of the other 
Vill. Side to ſhew it. 1 Inſt. 125. b. Judgment to anſwer over. 


Carth. 17. J. B. The Caſe of Widdzington verſus Charleton, Trin. 


11 Ann. In Appeal adjudged contra upon this Point, per Parker 
C. J. Powys & Eyre contra Powell. ig 


Armſtrong verſus Liſle. Hill. 8 Will. III. R R. 


as „ F ISLE was indifed at the Seffions of Gaol-delivery fo2 the 
Death by Bill County of Cumberland, foz the Murder of Richard Arm- 
exhibired at ſtrong, and was thereupon tried and convicked of; Yanſlaugh- 
of Gaol-De- tet. Immedlately after the Gerdict John Armſtrong, Bꝛother of 
livery, and Richard, put into Court a Bill of Appeal of Purder, and pꝛay'd 


— vy by his Counſel that it might be received and filed, and that the 


Certiorari. Defendant might be thereupon arraigned. WVut- befoze the Ap⸗ 


>kin. 670. peal was arraigned, Liſle demanded the Benefit of his Clergy : 
Comb. 410, And then the Bill of Appeal was by the Appellant's Counſel read 
Kely. 89, 93. in open Court, and Lifle appear'd to it and p2ay' to be bailed, 
Se . but refuſed to plead; upon which he was remanded to Gaol 
108, 1099, Quouſque, &c. This whole Pꝛoceeding was entered upon the 
157-  Recodd of the Jndiament, together with the Convittion of Man⸗ 
laughter, and returned into B. R. upon a Certiorari ; and the Ap⸗ 
peal was alfo returned, but upon the Recowd of that no Mention 
was made of any Pꝛoceeding. Liſle was alſo bꝛought up to the 
Bar by Habeas Corpus, the Return whereof being read, the Ap⸗ 
pelfant moved fo2 a Copy of it. Et per Curiam, It muſt be firſt 
filed, fo? it is not befo2e us till filed, and we can oꝛder nothing 
concerning it till 'tis befo2e us. | | 
Being filed, the Appellee pꝛaped his Clergy; to hinder which 
the Appellant took Exceptions to the Jndi&ment, Conviitton. and 
Trial. Et per Cur. | ; 
This is the King's Recozd, in which vou cannot align. Erro2s; 
Pou are a Stranger; and perhaps the Pziſoner has releaſed theſe 
Poſt 44. Erro2s to the King; and you have no (Warrant of Attozney. filed, 
and ought not to ſpeak oz be heard in the Cauſe. I ; 
Nevertheleſs he was not admitted to his. Clergy this Day, 
and it was moved he might be bailed; but the Appellant appoſed 
that, unleſs he might be permitted to arraign the Appeal, oz un⸗ 
| : | | 


teſs 
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leſs the Appellee would give Bail to the Appeal; foz tf He thould 

get at large befozy the Arralgnment ok their Appeal, they coulv 

have no JP20c*s againff him to bzing him in again, and lo the 

Appeal wobed be loft, ba N ae 
Et per Cur. An Appeal by Bill is always againſt one in Cuſto- 

dia, and he muſt be in Cuſtody oz elſe vou cannot atraign him. n 2 
Then they urged he ought not to be bailed, 'becauſe he was Roll. Rep. 


found guilty of Manſlaughter, and no Clergy altowed. 28. 5 
5ed per Cur. Juſtices of Oyer and Terminer cannot bail in ſuch 3 — 
Cale, but this Court may do it at Diſcretion. daiail one con- 


Accodiagly he was bailed generally on the Crown⸗Ade to ap- Jeg of | 
pear de die in diem, | | N 

At another Day M2. Solicitor General pzayed Judgment fo2 the Co. Eatr. 
King againſt the Pziſoner on the Indittment: And the Defendant 355 0 
being asked, what he had to ſay, why Judgment ſhould not paſs 
againſt him, pzayed his Clergy. 

Et per Cur. Dad the Defendant pꝛayed it at the Seffions of | 
Gaol-delivery, it could not have been denied him there: Now he; Bulf: 173. 
is here, we cannot give Judgment againſt him without asking, 371 
what he has to ſay why Judgment ſhould not be given: No2 can 
we deny him here, what could not have been dented him there. 

Hereupon his Clergy was allowed him, and he was tried by the 

- Ominary of who gave him a Pſalm to read, whereof he 
read the firſt Uerſe : And then Sir Samuel Aſtrey asked the ©2- 
dinary, Legit vel non? Who anſwered, Legit. Mhereupon the 
Executioner burnt him without the Bar on the Bꝛawn of the left 
Hand, and then the Appellee p2ayed to be diſcharged. | 

Sed per Cur. Pon muſt ſtill ſtand upon your Recognizance, 
and if you would diſcharge the Appeal, you muſt ſue a Scire facias 
againſt the Appellant, and if he doth not appear, nonſuit him. 
pereupon a Seite facias was taken out retoznable at a common 
Day : And no Return being made by the Sheriff, the Pziſoner 
moved again to be diſcharged. 

Sed per Cur. Pou muſt take a new Day, and pꝛocure a Return, 
unleſs you can get the Appellant to appear gratis, as he may if he 
pleaſes ; and accoꝛdingly the Appellant did appear. | 

And now if was queſtion'd, Whether the Appellee. ought to be 
arralgned again on the Sill of Appeal: Et per Cur. The Appellant 
muſt arraign the Appellee de novo, but is not to make a new 
Count; fo2 the Arraignment is no Cominencer but a Revivo2 
thereof, like a Re⸗ſummons. Vide 2 Ro. Rep. 478. 

Upon this the Appeal was arraigned in French by the Appetfant's accaignmene 

k Counſel, who read the Count, and therein the Mozd Wound wag of Appeal. 
p uſed which Holt C. J. took notice of and diſliked, not being French. 

And now the Clerk of the Crown going to arraign him likewiſe, 
it was object d by the Appellee's Counfel, That the Appeal being 
commenced befoze Juffices of Oyer and Terminer, and not by them 
determined, was therefoze diſcontinued, and ſono Appeat depending: 


And 
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And that this Objetion came in p2oper time now; left they might, 
by the Arraignment being compleated, be eftopped. 
Appeal put Sed per Cur. Tho' the Appeal was ſine die, yet it was not dic. 
dt Gllen. continued, and the Return of the Certiorari makes a Centinuance, 


not diſcon- 


eived And is ſufficient to continue it againſt the Pꝛiſoner. 
- Then it was queſtioned, On what Side the Appeal ſhauld be 
arraigned : Et per Cur. | A 
A Civil Cauſe is always on the Plea-Side, unleſs it cotne in 
by Attachment. And Mz. Aſton ſaid, Appeal, whether by Czl:i 
02 Bill, was always arraigned in Engliſh on the Plea-Side, un. 
leſs it came in by Certiorari ; fo2 then it was on the Crown: 


Accozdingly it was ruled in this Caſe, but not to make a Pye. 


cedent. | | | 
And now it became a Queſtion, How the Appellant ought to ap: 


pear and pꝛoſecute: Et per Cur. 


| Muſt be Every Appeal muſt be commenced in Perſon, but may be pꝛo⸗ 


commenced ſetuted by Attozney, unleſs where Wager of Battail lies; in ſuch 
2 Jones 210. Cale he muſt commence in Perſon and p2oſecute in Perſon alſo, 
Folt 64. But where there is no Wager of Battail, there it may be po- 
4s * ſecuted by Attozney, fo2 which there muſt be a Special Warrant 
3 H. 11. of Attozney filed: And if the Plaintiff appear by Attozney, when 
he ought not, &c. this is a Oticontinuance. 
Bail in Ap- It was alſo moved that the Sppcliee might be bailed. 
ger of Mur- And the Court held he muſt be committed to the Marchal, upon 
25 the Appeal, and the Bail muſt be Corpus pro Corpore : And that 
the Recognizance may be either to the King oz to the Party, as it 
was fn Primroſc's Taſe , pet it was held the better Courſe to 
take it to the King; and lo it was done in this Caſe. 

At laſt, upon the Appellee's Pꝛaper, he was allowed to and 
upon the old Recognizance till another Day, that he might have 
time to find Bail, and to plead, and every Thing to be entered 
as of this Day. 

At the Day appointed the {ppellee pleaded the Indickment and 
Convition of Banſflaughter at the Seſſions of Gaol-Delivery, 
which was removed into B. R. and that no Judgment was there- 
upon given; and that at the Time of the Convition he was and 
yet is a Clerk, and then pꝛaped his Clergy, and offered to read 
as a Clerk, if the Court would have admitted him thereunto; 
and that afterwards, ſc. die Lunæ prox. poſt Craſtinum Pur. 
Beatz Mariz Virg. laſt, being demanded by this Court why Judg⸗ 
ment ſhould not te given againſt him, he pzayed the Benefit of 
Clergy; which being allowed, he read as a Clerk, and was burnt 
in the Hand, prout per Record, &c. with the uſual Averments ; 
and as to the Felony and Yurder he pleaded Not gullty. The 
Plaintiff replied, that he demanded the Appellee to plead at the 
Seſſions of Gaol-Delivery, and that he refuſed, To which the 

Appellee demurred, The 


4 


* 
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Che Replication being naught and meerly impertinent, the. 
Queſtion was upon the Bar, viz. Whether a Conviſtlon of 
Hanflaughter, on an Indickment of Yurder, and Clergy allowed 
thereon, could be a Bar to an Appeal pzecedent 02 concutrent 
with the Jndiment ? Foz both being returned of one Seſſions, 
which is but one Day in Law, the Appeal was concurrent at leaſt 
with the Indicment, and pzecedeat to the Convickton thereon ; 
ſo that this was inüſted on by the Counſel fo2 the Appellee to be 
a Caſe at Common Law, and not within the z H. 7. c. 1. which 
extends not to an Appeal antecedent, dut lubleguent to the In⸗ rel. 20% 
ditment, Sed per Cur. | 1 
at Common Law, Auter foits convict o; acquit was a good Bar comifion 
to an Appeal, fo2 no Dan's Life ought to be twice endangered of Man- 
fo2 the ſame Dffence : And ſo the Law would be at this Day, — 7 
had not the 3 H. 7. c. 1. altered it; by which Acquit 02 Convit on ded. fn gent 
an Jnditment, is made no Plea in an Appeal, unleſs Clergy be Bar to en 


— 


had thereupon. The Wozds of the Statute are general, viz. in pen ante. 


an Appeal, without ſaying, brought or to be brought; and there: — = 


tine extend to all Appeals, whether ſubſequent, oz antecedent, oz "50" ; 
concurrent. And as fo? the having of Clergy it has been adjudg: ie ciersy 
ed, that pzaying of Tlergy is having of Clergy, within the Sta- vote bet bad 
tute ; fo2 by pzaying, the Pyitoner has done all that he could; and bn 
the Default o2 Delay ok the Court in not granting when they Court. 
ſhould have granted it, ought not to turn to his Pꝛejudice. Here ess 
was indeed no regular Pꝛayer made to have Clergy at the Gaol- con. "od 
delivery, becauſe the Defendant was never call'd to Judgment bp 4 Co 40. ». 
the Court: And if the Court will not pzoceed to Judgment, and — 4 
ak the Party what he can ſay why Judgment ſhould not be = Leon 111. 
againſt him, wheredy he has noWpportunity to pꝛay his Clergy, Cre 16, 
it is the Default of the Court, and not of the Party, and there: 

foze ſhall not pꝛejudice him: And the Plea in this Caſe was held 
a good Bar to the Appeal: But the Appeller was not diſcharged 
till Michaelmas Term following. 


Wilmot verſus Tiler. Paſch. 13 Will. III. B. K. 

Ppcal ol Murder by lrit, and there was but eleven Daps. (4 

1 between the Teſte and Retozn of the tit; — — * heat rol 
pleaded a-Tonvition of Panſflaughter, and Clergy allowed, Et of fifreen 
per Cur. Che Fault of the Retozn ls tured by the Defenvant's 241% be; 
appearing and pleading in Chief ; koz the Reaſon ok fifteen 4d Raten, 
Days between the Teſte and Reto2n of Daiginals, is to the End cured dy 
the Defendant may have Time enough to come hither, compu. res i 


ting twenty Wiles to a Day's Journey; accozding to which Sid. 406. 


Allowance, if the Defendants be in England, they have Time 2 Keb 46 


Caſes B. R. 
3. 135. 416.8. C448. 
of this 
Defex 


Fnough to come hither. Vide 2 Inſt. 267, Brad. Lib. 
Lid. 4. 238. Tf the Defendant would take Advantage 
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Defef#, he muſt plead ſpecfally, as in an Aſſize, Nient Attach, per 
15 Jours. Vide 12 E. 4. 11. 9 E. 4. 18. 1 Ventr. 7. And final 
Judgment was given. De pleaded the ſame Plea as in Armſtrong 
and Liſle, only that Clergy was regulariy allowed. 


RD. 5) Loder's Caſe. Paſch. 4 Ann. B. R. 


Plaini in IN an Appeal of Purder Girdler offer d a Warrant of aAttomey 
Aller in Pos. 1 fo2 the Plaintiff, but that was diſallowed, becauſe the Plalntif 
fon, and not muſt count fn Perſon. Chen he arraigned the Appeal in French, 
L the Plain, and deliver'd in the Roll in Latin ; upon reading whereof, the 
tiff be not Court obſerved the Plaintiff counted per Attorn. ſuum. And the 
3 Court held 1, That this had been a Diſcontinuance, if the 
macded and Plaintiff Himſelf had not been pꝛelent in Court at the ſame 
nonſuired, Time; but if he had been abſent, the Plaintiff might have been 
burfuchNon- demanded and nonſuited : Pet ſuch IZonfuſt had not been peremy. 
remptory. bo- toy, ko; it is but a Nonſuit befoze Appearance. 2dly, The 
couſe before Court allowed the WWo2bs per Attorn. ſuum, to be ſtruck out, 
CIA El. 60s, becauſe it made the Count agreeable. to the Truth; and the 


ISIS Parchment was not a Recoꝛd in Court till fled, 


APPEARANCE. 
Anonymus. Mich. 1 Ann. B. R. 


) 


Eretofoze, when a Writ iſſued out of B. R. it was enter- 


Proceſs was 
— 5 ed upon a Roll, ſo that tho' the Officer did not return 
—_— the CUrit at the Day, yet the Defendant might appear 


at the Oay, and ſhould be received ſo to do; either to 
ſave a Penalty, oz his Inheritance: And ſo they did in the Com- 
mon Pleas ; they entered the Writ upon a Roll, by Way of 
Recital, viz. Dominus Rex miſit breve ſuum clauſum in bæc ver- 
ba, &c, Per Holt Chief Juſtice. nes 


1 Dan. 468. 


APPOR: 


Apportionment and Diviſion. 


Gouritels of Plymouth ver ſus Throgmorton. In Error. Vide tee. 
Hill. 3 Jac. 2. B. R: Combi 61. 


the Defendant's Teſtatoz had appointed the Plaintiff's —_— 
Teſtatoꝛ to receive his Rents, and pꝛomiſed to pay him 100 1, be divided. 
per Annum fo? his Service, and ſhews that the Defendant's wo 153 
Teſtato2 died thꝛee Quatters of a Pear after, during which Time | 
he ſerved him; and demands 73 1. fo2 the thzee Quarters ; 
Judgment fo2 the Plaintiff in C. B. by Nil. dic. and now upon 
Erroz b2ought Serjeant Holt argued, that without a full Pear's 
Service nothing could be due, and that it is in Nature of a 
Condition pꝛecedent. Ik J leaſe Lands fo2 Yeats, reſerving 
20 l. Rent yearly, and at the End of three Quarters be evited, 
Lefſo2 ſhall have no Rent, fo2 Rent ſhall never be appoztioned nen. 3. 
in Reſpet of Time; ſo it is of Wages, Annuity and Debt, Lic Rep. 6t. 


Annua nec debitum judex non ſeparat. This being one Con- Too 


I. Debt; the Plaintiff declared upon a Ulriting, wheteby 9 


— * and one Debt, cannot be divided. Judgment re⸗ 
ver E * — | | * 
b „ 


Hawkins verſus Cardee. Mich. 10 Will. III. B. R. 


A Having a Bill of Exchange upon B. indoꝛles Part of 1 
9 


it to J. S. who bzings an Acton fo2 his Part, and the $ © 
Defendant demurs, becauſe the ä — — be divived. e 
And Northey argued this was founded on the Cuſtom of Mer; Som in a Bill 
chants, and there may be ſuch a Cuſtom in Trade. Sed per Exchange, 
Holt, Chief Juſtice, There a Yan's Contrack has ſubjeited ago aims 
him only to one Aſtlon, it cannot be divided ſo as to fizh- out ſhewing 
et him to two. It the G2antee of a Rent-charge levy a Fine + oe oY 
of Part, he cannot compel the Tenant to attozn; pet if he de⸗ tisfied. 
vile Part, the Deviſee ſhall diſtrain, Ik a Feoffment be made to ber kl. by 
a Yan and his Þeirs with Warranty, and he makes a Feoff. 5 r w 
ment to two, the Ularranty is gone. Ik two take Lands ſelf to one 
jvintly with Warranty, and one makes a Feoffment over of his enen 


Part, the Warranty is gone as to him, but remains to the divides, © 
other ſo as he may vouch fo2 his Moiety, - But by Common :. ſubject 
K 


him to two, 
Law, ina. 38; 4 
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Law, if they had made Partition, their Warranty was loft, In 
the pzincipal Caſe, the Plaintiff ſhould have acknowledged Satif 


faction fo2 the reſt. 


he 


— — 


nnn... 
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The King verſis Peck. Mich. 10 Will. II B. R. 


(1. | Took an Apprentice in Husbandzy accozding to the 
— BE 5 Eliz. and died befoze the Time of Apprenticeſhip ex: 
ſtices that 0 pred, leaving him impotent and a Cripple: The Ju- 

ſtices of the Peace at Seftions ozdered the Executo⸗ 


Executor 
hall keep to keep the Appzentice; but this was quaſhed in B. R. becauſe of 
Apprentice the great Jnconvenience that might foflow; fo2 it may be the 
2 Nod. 163, Cecut02 has not Allets, and lives in another County. And 
16 Eyre J. ſaid, That an Appeenticeſhip was a perſonal Truſft be: 
: Show. 76- tween the Baſter and Servant, and determined by the Death of 
3 od: 270. either of them. And by the Death of either of them, the End 
Raym. 65, and Deſign of the Apprenticeſhip cannot be obtained ; and it 
Ler. 84, may be the Executoz is of anothet Trade. He admitted Cove: 
nant would lie againſt the Executoz; but in that there is no Jn: 
convenience, becauſe the Erecuto2 may make his Defence by 

pleading No Aſſets, 02 Debts of a higher Nature, Holt, Chief 

By Cuſtom Juſtice (aid, That by the Cuſtom of London in theſe Caſes, the 
o London Executo2 ſhall put the Appꝛentice to another Maſter of the ſame 
Execuror Trade. And that in other Places it would be very Hard to con- 
TR. ſtrue the Death of the Paſter to be a Diſcharge of the Cove: 
——_— nants; he ſad, it had been held that the Covenant fo2 Inſtrucklon 
o avother kalled, but that he ſtill continues an Appzentice with the Executoz, 
ſame Trade. quoad Maintenance. Adjournatur. Vid. 1 Lev. 177. 1 Sid. 216. 


he Exetutoz is liable in Covenant, if he does not inſtru him, 
02 find him another Maſter. | 


The 
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The King verſus Fox. Paſ. 11 Will. III. B. R. 


Ndidment fo2 uſing the Trade of a Tayloz, not having ſerved herds 27 
[ an Appꝛenticeſhip ſeven Pears, was quaſhed, becauſe only ſaid — 
Not having ſerved as an Apprentice infra Regnum Angliæ aut Ses ſufleiene 
Walliam; f02 it may be he did ſo beyond Sea; and if it were to enable ul. 


to uſe the 


any where, it ſuffices, Trade in 
England. Poſt, Pl. 5: Mod. Caſes 128. Caſes B. R. 251. 8. C. 


Dillan's Caſe. Hill. 11 Will. III. B. R. 


HE Court held, 1ſt, That Juſtices may diſcharge an Ap- 71 
pzentice, and may alſo ozder a Reſtitution of the Money Juriſdigion 
within the Equity of the Statute, 2dly, That if the Maſter, — 2 

being bound to anſwer at Seſſions, does not appear, it is a Fo} Mager. 
feiture of his Recognizance; but yet at the ſame Time the Juſtices — 68, 490, 


may pꝛoceed to make an D2der againſt him. 1 Saund. 213. 


Caſes B. R. 498. S. C. Holt 68. 


Anonymus. Hill. 11 Will. III. B. R. 
(4) 


T7 E Juſtices may fozce a aſter to take an Appꝛentice, fo? hüben may 
by the Statute the Juſtices are to put them out, and there- — — 
foze muſt be conſtrued to have conſequentially a Power to compel an Aepren- 
the Maſter to receive him: And if the Maſter turn him away, tice. 

they can make him refund. « Lev. 191. Upon an Oper made at Neale 
the Seſſions to diſcharge the App2entice, it did not appear that Seon have 
be applied himſelf firſt to a Juſtice of Peace, and Holt, C. J. was not — — 
of Opinion the Juſtice has Power to make an Per; and if?! Jie 
obeyed by the aſter, then the Seſſions can have no Power; if charge Ap- 
dilobeyed, then the Juſtice, upon Complaint, may bind the 4Ba- — 
ſter to the Seſſions; And that the Seſſions have no Power; Mod. 269. 
otherwiſe, Turton and Gould cont. That he could not bind over.! 84. 99. 
Adjournatur. — 3” 
Contra 1 Vent. 325. 1 Sid. 99. Cart. 116. Poſt 68, contra. 1 Mod. 2, 287, 1 Lev. 84. 2 Salk. 491. 
1 Saund, 314. 16. Mod. Calcs 164. Carth 94. Skin. 114. 


Froth's Caſe. 10 Will. III. at Surrey Aſſizes. 
(3. 
[4 Served ſeven Pears as an Apprentice beyond Sea, but zond se 
„was not bound. This is ſufficient to ercuſe him from the excuſes from 
Penalties of 5 Eliz. per Holt C. J. at Surrey Aſſizes. 8 * 
Holt 67 5-.C. 


K 2 | The 


"6 _APPRENTICE. 


— 


The King verſus Johnſon. Trin. 13 Will. III. R R. 


875 E Feeption was taken to an Ozder fo2 diſcharging an Appen. 
Seſſions may tice, 1, That the Complaint was made oziginally at Sefliong 
oe. without any previous Application to a ſingle Juſtice out gf 
by original Seſſions. And ꝛdly, That the Juſtices had ozdered Money to be 
— 2 returned. And now Holt C. J. delivered the Reſolution of the 
o be re. Court, That the Oꝛder was good. Ik it had been a new Queſtlon, 
turn d. he ſhould have held a pꝛioꝛ Application to ſome Juſtice out of Sef. 
28. ions neceſſary; but after ſo many Dzvers alirmed in this Court, 
15aund. 314. which have been otherwiſe, tis too late to unſettle that now, 
Contra pl. 4. As to the Second Point, he never doubted that, fo2 it ig a 
. Power conſequential upon their Jurisdiction to diſcharge, 


491. | 
Far. 55. 1 Saund. 314. 2 Salk. 470, 490, 491. S. C. 


Inter Inhabitantes Paroch. Caſtor & Aicles. Mich. 
13 W. III. B. R 


tx) Poo? Child being bound at Caſtor, his Maſter there af: 
Apprentice ſigned him over to a other Maäſter who lived in Aicles; 
_ aſſigu · And ft was held, that the poo2 Child ſhould gain a Settlement at 
Ante 66. Aicles where his ſecond Maſter lived; fo2 tho' the Appzentice 
_ 2 Salk.49r. was not aſſignable, yet that Iſiignment was not merely void; 
ca but amounted to a Contract between the two Maſters, That the 
bound nor Child ſhould ſerve the latter. So that this Aſſignment is good 
— by way ok Covenant, tho' it be not an Alignment to paſs an 
Deed. Tntereſt. Vide 3 Keb. 304. 21 Hl. 6. 21, 22. One cannot be 
bound an Appzentice without Deed, no2 diſcharged without a 


Deed. 


Barber verſus Dennis. Trin. 2 Ann. B. R. 


1M &2,, A Waterman's Widow took an Apprentice, who went to Sea 
Whatever and earned two Tickets, which came to the. Defendant's 


_— Hands: The Widow bzought Trover fo2 the Tickets, and had 
gains 201085 Judgment: Fo2 what the Appzentice gains he gains to his Ya- 


to the Maſter, 


and he may lter, and whether legally Appꝛentice oꝛ not, is no ways material, 
have Aion fg tis enough ik he be fo de facto. 


for it. 


Skin. 579. 
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ARBITREMENT. 


Page 783. 


Freeman werſus Bernard. Hill. 8 Will. III. B. R. YileRecord, 


| Sſumpſit fo2 Pops; Defendant pleads a Submiſſion ok (.) 
all Demands to the Arbitrement of J. S. ſo as it be Tanin 
made and ready to be delivered by ſuch a Day, and that detendan; 


A tiel jour (being befoze the Day in the Submiſſion) J. S. pleadsio Bar 
made an Award, and thereby awarded, That the Defendant oz ther de Be- 
his Executoꝛ ſhould releaſe to the Plaintiff, which he always was fendanr or 
and is ready to do. Et per Cur. it was held, his Execu- 


8 tors ſhould 
releaſe to the Plaintiff, Lut. 524. 3 Mod. 331. Comb. 440. S. C. Holt 79, Caſes B. R. 130. 
oy 


3 Salk. 45- 


7 
2dly, That an Award may be a good Plea in Bar, tho' it be Vhere the 


Award cre- 


old Duty, it 


there muſt be a Tender, that muſt be likewiſe in convenient time. ane. 
Vide 7 H. 4. 30, 31. | 
athly, De inclined to think that the Disjunitive, he or his Exe- award that 
cutors, might be helped, by conſtruing that as to the Erecutozg the Party, or 
bold: Not but that an Award may extend to Executozs and bind e relacte 
them, Vide 1 Ventr. 249. & 3 Cro. 557, 600; But becauſe the is good. 
Crecutozs, as Repzeſentatives, would be liable of Courſe. 3 Lev. 17, 


33z 24+ 


Reynolds 


— 
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un 


Reynolds verſus Gray. Pal. 9 Will. III. B. R. 


(2.0 Motion was made fo2 an Attachment koz not perkozming an 
NN Umpirage of H. choſen by Arbitratozs who were appointed 
Cro Car 263. by Rule of Court. And it was held by Holt C. J. 
25aund-133- That if Arbitratoꝛs chuſe an Ampire befoze the Time allowed foz 
261. Pl. 72, their Award be expired, tis ipſo Facto void, tho they abſolutely 
” | 2 reſolve to make no Award themſelves : And that when their time is 
by arbira- EEpited, if the arbitratoꝛs chuſe one, their Authozity is executed, 
tors, before and they cannot revoke o2 chuſe again, tho' the Perſon elet refuſe 
i nr to accept. Aliter, if they chuſe their Umpire upon Condition 
Award is ex. that be does accept the Clmpirage, fo2 then he is not Umpire un: 
1 void. lelg he accept it. Rokesby doubted, whether an expzeſs Condition 


hen fete would make a Difference, becauſe it ſeem'd to be implied. 


Choice is re- 


vocable, and when not. * Contra 2 Vent. 113, 115, 116, 6:1. 2 Sannd. 129. 1 Lev. 174. 2 Jo. 


167. Lutw. 339. 1 Mod. 275. 1 Lev. 285. 2 Moc, 169. Raym. 187. 2 Keb. 562. 1 Lev. 30z. 
1 Dan. 543- pl. 11. 


Page 8). Bacon ver. Dubarry. Trin. 9 Will. III. B. R. Intr. Trin. 7 


Page 787. 


(3) EBT ona Bond: Defendant p2ayed Oyer ; Condition was, 
9 whereas there was a Controverſy between the Plaintiff 


Submiſhon 


by A. «s At- and the Defendant, as Attozney to De Rutter, concerning cer- 
torney for B. tuin Accounts between the Plaintiff and De Rutter; and the Plain- 
Accounts be · tiff and Defendnnt had ſubmitted the ſaid Controverſy to the 4. 


Accounts be- 


tween B. and wurd of J. S. Arbitratoꝛ, if De Rutter ſtood to the ſaid Award, then 


_— but the Bond to be void, & c. Upon Nul agard pleaded, the Award ſct 
not B. Ffoth was that the Defendant ſhould pay the Plaintiff 400 l. And 


_ Comb. 439- that the Plaintiff and Defendant ſhould mutually releaſe to each 


85 679. Other. To this it was demurred; and it was held per Cur. 
Caſes B. R. 129. Carth. 412. Holt 58. | 


3 Leon. 6 1ſt, That the Submiſſion was good, tho' the Defendant ſub- 
2 I. g. mitted fo2 another; fox one Man may undertake fo2 another oz be 
Br. Arbit. 51. bound fo; another, but ſuch Submiſſion is good only to bind him- 
2 Saund.337- ſelf, and cannot bind the other; becauſe he is a Stranger to the 
Agreement of Submiſſign. ; 
Adly, That the Award is not good, becauſe, tho' the De: 
fendant ſubmitted, yet he ſubmitted as Attozney, & ex parte al- 
terius; and the Matter which the Defendant ſubmitted was the 
1 Pulineſs and Controverſy of another, ſc. his Pꝛincipal. That 
de & ſuper a Releaſe to the Attozney is no Diſcharge as to the Pꝛincipal, 
Premiſhs, therekoze this Releaſe will not diſcharge ſuch Demands as the 
nx enough Pflaintiff has againſt De Rutter; ſo if De Rutter is to pay the 


unleſs it ap- 


pear to be ſo 400 J. he is to have nothing fo2 his Money: Jt makes the Award 


in ſe. _ of one Side only, and not mutual, Aliter, had the Releaſe 


_ *3* been awarded to the Defendant foz the Uſe of De Rutter o; de & 
Cro. El. 861. ſuper Præmiſſis. And the Award being not ſo, the Pleading it to 


P37; 8. be made de & ſuper Przmilſis cannot mend o; extend it. * 


344. 3 


S —. 


pl 
D 


AeCcord and 
Sarizfa on, 


Anonymus Paſ. 10 Will. IE R . 


Wir an Award is made by Rule of Court, it ſhall not be +) 
ſet aſide; unleſs there was P2atice with the Arbitratozs, En 
o2 ſome Irregularity; as want of Notice of the Meeting. Alſo fs fer ande 
you ſhall not take Exceptions to the Fo2mality of it, but ſhall per- an Award 
tom it, Her Holt Chief Juſtice. 0 
Court, and what not. Vide poſt 73, 83. Far. 8. Jon. 179. 


Glover verſus Barrie. Trin. 10 Will. III. C. B. 
58 upon a Bond conditioned that A. and B. ſhould per- abies 


kom an Award; Defendant pleaded no Award made; A ſhould beg 
Plaintiff replied an Award, which was that A. ſhould pay B. mY * 
501. and that A. ſhould beg B. 8 Pardon in ſuch Banner and m en Man 
in ſuch Place as B. ſhould appoint; and that then, each Party Place as B. 
ſhould ſeal mutual Releaſes: The Court held this naught; foz — ap- 
the Arbitratoz was to determine, and not to make B. his own void quoad 
Judge in his own Cauſe; and tho' the Time and Place be but doe. 
Circumſtances, yet in this Sozt of Satisfaition, they make the . 8. C., 
moſt conſiderable Part. Ergo the Award was held void as to N. L. 51:2. 


this Part. 


I—_ m_ % * Www ”»» — 


Anonymus. Mich. 12 Will. III. B. R. 
(4. 


Here a Patter was referred by Rule of Court to the De- ,,C% ) . | 
termination of the Judges of Afſize, It was moved that under a Rule Y | 
the Judges Determination might be made a Rule of Court. Et of __ is | 
per Holt Chief Juſtice : There a Batter is referred to Arbitra- 0. _ 1 | 
tos by Rule of Court, and they make their Award, we will com- » Lill. 121. | 
pel a Perfozmance of it as much as if the Award were Part of the | 
Rule; ſo a new Rule is needleſs. 


> CR Ak -. Cn. 


Mitchell werſus Harris. Paſ. 13 Will. III. B. R. 
(7) 
2 Lev. 285. 


Submiſſion to two, ſo as they made their Award on oz be- :$aung. 129, 

fore the 29th of June ; and if they made no Award, chuſe an 133. , 
Umpire : They choſe an Umpire on the 29th; and Exception was 1,1 5). 
taken that they had the whole twenty-ninth to make their Award. Sy. 133.136. 


Et per Holt Chief Juſtice, Tf there be a Submiſſion to two, ſo Sec 15 


as 512. 8 


r I ww: T7 TSv7 =» — A Wa... 


—— 
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Where Um- gg they make their Award befoze Midſummer, and if they canngt 
rage be. agree, then to ſuch Umpire as they chuſe, ſo as he make his Um. 
fore te pirage befoze Midſummer, and an Umpire is choſe accozdingly; 
Timo alto this is good, and ſo will his Umpirage be, if made; becauſe the 
vitrators is Arbitratozs had determined their Power befoze, by chuſing an 
expired, and Umpire. And ſo it was reſolved in the Caſe of Twiſleton and 
wire 154, Traverſe: But if the Umpire be named in the Submiſſion, he 
235, 302 Cannot make his Umpirage befoze the Time given to the Arhj: 
dis, tratozs to make their Award in be expired. Judgment pro 
214 Quer. niſi. : | 

2 Saund. 129. 


den 56s haily werſus Cheeſeley. Pall 13 Will. III. R R. 


i * 2 Submiſſion was to an Award by Bond, and in the End of 
1 the Condition of the Bond was this Clauſe: And if the 
made Rule Obligor ſhall conſent that this Submiſſion ſhall be made a Rule of 
of Court tho" Court; That then, kk. Apon Motion to make this Submiſſion 
wssonly A Rule of Court accoꝛding to the new Act of Parliament, it 
Conditional. Hug oppoſed, becauſe theſe Wo2ds do not imply his Conſent, 
but if he would fozfeft his Bond, he need not let it be made a 
Rule of Court; yet becauſe this Clauſe could be inſerted fo2 no 
other Purpoſe, the Court took theſe conditional Mozds to be a 
ſuſficient Indication of Conſent, and made the Award a Rete of 


Court. 


Foreland werfus Marygold. Trin. 1 3 Will. III. B. R. 


61 E B T upon a Bond to perfoꝛm an Award : Defendant pleads 

In Debt upon no Award made; the Plaintiff replies and ſets fo2th an 
Bond co per- Award with a Profert. in Cur. and there were material Omiſlions, 
ward, Omiſ: The Defendant craved Oyer, and demurred fo2 the Cariance be: 
— inche tween tve Award ſet fo2th in the Replication and the Oyer ; and 
oP: in the Argument it was inſiſted fo2 the Plaintiff, That in Debt on 
part oftheA- Alt Award the Plaintiff need not ſet foxth moze of the Award than 
3. makes fo him. 1 Sid. 161. 1 Lev. 162. To which it was anſwerd, 
otherwiſe if That true it is, in Debt upon an Award the Plaintiff need not 
3 ſet kozth moze than makes fo2 him; but it is otherwiſe in Debt 
1 Keb. 738. Upon a Bond, koz there the Plaintitf muſt reply the whole Award. 
x Sid. 161. Holt C. J. In Debt upon a Bond to perkozm an Award if Nul 
3a 4, agard fait be pleaded, and the Plaintiſt replies an Award, & 
Holt 80.8.C. und Jflue is thereupon; in ſuch Caſe, if there is material Gari⸗ 
ance between the Award given in Evidence, and the Award ſet 

fo2th in the Replication, it is againſt the Plaintiff, but if the 
Uariance be only by Dmiſſion of that which is void, that is not 

a material Uariance, being no material Part of the Award. 

Here the Uariances are by Dmiſſions that are material; o 

I | fo 
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foe Judgment muſt be fo2 the Defendant. Note alſo if the 


Plaintiff had not made a Profert, the Orfendant's Wap had been 
to have pleaded Nul tiel Agard. | 


— 


Davila ver ſus Almanza. pal 1 Ann. B. R. 


Fozemen of the Jury; and befoze the Award was made, one Rule —_ 
of the Parties ſerved the Arbitratozs with a Subpoena gut of ferencemade 
at Niſi prius. 


Chancery, which hindered the Pꝛoceeding to make the Award. 8. C. Fat. 8. 
And the Court held this a Bzeach of the Rule, and granted an d Name of 


A Patter was referred by Conſent at Niſi prius to the thzee „ d. ) 


p attachment, Niſi cauſa, | | Se 
0 . | | 8. 

f Morris verſus Reynolds. Pal. 2 Ann. B. R. ” 

n | | | | 

t TPON a Submiſſion to the Award of the thzee Fozertien , C i: ) 

5 of the Jury who made their Award, the Defendant mo- =: 0 
a ved to ſet it aſide; becauſe they went on without giving him Time Foremen of 

0 WF to be heard 02 pꝛoduce a Witneſs ; and Holt Chief Juſtice denied ide lar; 


the Diverſity, Pla. 4. De ſaid the Arbitratozs being Judges of ber Pe 
the Parties own chuſing, the Perty ſhall not come and ſay they <-edings ex- 
have not done him Juſtice, and put the Court to examine it. Alb Weile a- 
ter, Where they exceed their Authozity ; however the Award was vardisundee 
cramined and confirmed: And the Plaintiff moved fo2 an Attach: be Confide- 
ment fo2 not perfozming it; and the Court held that the Non- Conn, Non 
, perkozmance while the Yatter was ſub Judice, was no Con- performance 
tempt. Then the Plaintiff moved fo2 his Coſts, and that was ps 
z. eniev. Upon which Powell Juſtice ſaid, that ſeeing they could; Keb. 446. 
e. Lot give the Party any Coſts, he ſhould never be foz examining ol 81. 80. 
into Awards again. 


In | Anonymus. Paſ. 2 Ann. B. R. 


2 [ Bound Hhimſclf in a Bond to ſtauWo the Award of J. S. C123 
5 « which Submiſſion was made a Rule of Court accozding Vpon award 
to the new Ad of Parliament. The Party, fo2 whole Benefit we Rule 
the Award was made, moved the Court fo2 an Attachment foz — — 
Non. per fomnance; which was granted: Pending that he bzought proceed boch 
an Alon of Debt upon the Bond; and now Serjeant Darnell —— 
ht bed that he might not pꝛoceed both ways; and likened it to the Caſes, went a e 
an where the Court ſtays Actions onAttozniesBills, while the Matter is e time. 
n I "er Reference befoze the Malter. Sed per Cur. the Hotion was de. * 
u. lied, and this Diverſity taken; Where the Court relieve the Party: Keb. 22, 
wn y way of Amends in a ſummary way, as in the Caſe cited, there $75 
tis reaſonable ; otherwiſe bere, where the Plaintiff. has no Sa- Pod ss 


tisfaition 


— 
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 tisfa#ion upon the Attachment, And the Defendant was put to 
anfwer Interrogatozies. | 


Bird verſus Bird. Trin. 2 Ann. B. R. 


( 13.) EBT upon a Bond. The Defendant p2ay'd Oyer of the 
. = Condition, which was fo2 perfozming the Award of ].s$, 
Money to be AND pleaded Nul Agard fait. The Plaintiff replied and ſet fogth 
paidroa an Award; which was that the Plaintiff and Defendant ſhould 
be good, un-. PAY ſuch a certain Sum yearly to A. fo2 the Uſe of Ms. Bird 
les ir appear theſr Mother. Mz. Broderick took an Exception to the Award, 
ro be for "he that this was to award a thing to be done to a third Perſon, 
one of the Who is a Stranger to the Submiſſion, and conſequently of a 
Parties? Matter out of the Power of the Arbitratozs, Holt Chief Jy. 
z Her * 235 ice was of Opinion that a general Award of Honey to a Stray: 
2 S. und. 337. ger was good; fo? it ſhall be intended the Submittants were 
2 Keb 767- zgund as Truſtees, oz were liable to pay the ſame ; and the Pay. 

| ment ſhall be intended fo2 their Benefit, unleſs the contrazy ap: 
pcar. Powell Juſtice contra. It muſt appear to be fo2 their Bene: 

fit, and it ſhall not be ſo intended, unleſs it does appear; but in 

the pzincipal Caſe he held, that it Gould be intended to be fo? their 

Benefit, oz rather that it appeared to be ſo, becauſe the Payment 

was to be fo? the iſe of the Bother. Vide 5 Co. Salmon's Caſe, 

5 Co. 78. a. 3 Cro. 4, 758. 1 Ro. 247, 259. 2 Lev. 235. Afterwards the 
Matter was referred to the Counſel on both Sides, ſo no Judg: 


ment was given. 
Simon verſus Gavil. Trin. 2 Ann. B. R. 
(14) 2 


Fara har A Submiſſion was ok all Controverſies pending; the Arbi- 
ceaſe is final, L X trat02 awarded that all Suits now pending between the 
KG - rag Parties ſhould ceaſe, and that the Oefendant ſhould pay 101. 
— ur in full of all Demands, and relcafe all Demands till the Time of 
Grevell, the Award; and upon the Payment of the ten Pounds the 
Net g 4. Plaintiff ould releaſe to him, &c. Upon a Writ of Erro; of the 
2 Vent. 222. Judgment given in C. B. the Court held, 1ſt, That an Award that 
2 Mod. 228. all Suits pending ſhould ceaſe, is final: Fo2 the Yeaning is not 
B R. Hopper that the Party ſhall be nonſuit, oz ſhould give over, and begin 
and Pearie, Qfain ; but that the Suit ſhould ceaſe abſolutely fo2 ever; ſo that 
beldſo. the Right itſelf is gone, becauſe the Remedy is quite taken 
make gene- Wap; fo? if his Suit fails, he has no Remedy to come at his 
rol Rekeaſs Right. Vide 1 Ro. Ab. 51. 1 Lev. 58. 2dly, An Award of a ge⸗ 
* aro ce NECAL Releaſe of all Demands till the Time of the Award, is good; 
time of the fo; nothing new fhail be intended to ariſe in the mean Time; 
Avard, is and if any new Controverſie oz Demand did happen fn the mean 
much as goes Time, the Award as to that new Demand o2 Controverſy is void; 
_— 1 fo2 that was not within the Submiſſion, and therekoze it is a good 
miſkon, and Perfo2mance of ft to tender a Releaſe of all Matters fn Con, 


void for the Reſidue. 1 Ley. 133. 2 Saund, 292. 1 Rol. Abr. 263, 264. 6 Mod. 232. Holt 81. 
38 troverl 


CO —mry 
- 
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uw 


— . as a 


troverſy to the Time of the Submiſſion, which is all he is bound Show: 252. 
to releaſe. Allo if a new Controverſy has happened, which Ar 
not to be intended, he, that pꝛetends to ercuſe the Mon-perfo2- Winch 2. 
mance, ought by his Pleading to ſet it fozth; and ſhew it. Vide 

; Lev. 180, contr7;”"73dlp, If the Plaintiff would not receive the 

ten Pounds becauſe he would not be obliged to releaſe, when the 
Defendant tendered, and he refuſed, he was as much obliged to 


_ releaſe upon the Tender and Refuſal, as if he had actually re- 


ceived the Money. Sir Thomas Parker pro Quer. 


Oates verſus Bromil. Trin. 3 Ann. B. R. 


* 
- 


[) EBT on a Bond condition'd to perfozm an Award, ita quod ( 15) 
it be made and ready to be delivered by ſuch a Day: De- 1 18. 

fendant pleaded no Award; Plaintiff replied a Parsl Award, and Paro! Award 
avers it was made and ready to be delivered by ſuch a Day. De- aul de plaud. 
fendant demurred : Salkeld fo2 the Plaintiff inſiſted a Parol 4: de deliver'd, 
ward was deliverable; fo2 a Man is ſaid to deliver a Meſſage as & 

well as a Letter, and that there is an Ozal as well as a Manual | S. 5 

Tradition; and as a parol Award is capable of Delivery, ſo it 1 Dun. 25. 3. 
is ready to be delivered from the Time it is agreed upon, * Vent, 242. 
Dyer 218. 3 Bulſt. 34, Co. Ent. 128. And notwithſtanding zueb. 8,1; 
Serjeant Broderick on the other Side urged impoztunately, and = S*lk. 676. 
cited a late Caſe in C. B. as he ſaid, in Point, the Court on eln ds. 


Conſideration gave Judgment pro Quer'. ate 69. 


* 


Winter verſus Garlick. Trin. 3 Ann. B. R. VideRecord, 
| | Page 790. 


A Ward that the one Party ſhall pay the other ten Pounds ot 6) 
and the Coſts of a Suit now depending in an inferio2 8s C. 
Court, and then to give mutual Releaſes, Per Cur. To pay award 4 
ſuch Coſts as the Baſter ſhall tax is good; fo2 Id certum eſt, un of of = 


quod certum reddi poteſt : But this is uncertain, and carries it is uncertain. 


farther than has hitherto been allow'd. Adjournatur.. 1 Cro. 38 A. e 
2 Ventr. 242, 243. | | , 133 


Knight Verſus Burton. | Mich. 3 Ann. B. R. 1 Ed. 
231, 232, 


75. that a Suit in Chancery ſhould be dilmiſſed: Objeted. —— 
Þe may diſmiſs and begin again; that 'tis like on Award cery ſhall be 
to be nonſuit, Curia: An Award to be nonſuit is not good, #5 is 

02 it is not final in the Nature of the Thing; but we will in- — 5. 
tend this to be meant of a ſubſtantial Diſmiſſion and perpetual 11.58, 73z. 
Celler in this Cale. Ik a Pan be to deliver up a Bond to. be: Net 8 
(ancelled by ſuch a Day, any ye ſues and gets Judgment in the 263. . 
, a 


Interim Ante 74. 


Oo 


96 ARB IT RE NE NT. 


Interim, and then delivers up the Bond, this is a Perfozmante 
in the Letter, but not in the Intent; ſo will ſuch a Dilmiſſion, in 
Caſe a new Bill be bzought afterwards. 


Armitt ver. Breame. Mich. 3 Ann. Intr. B. R. Hill. 2 Ann, 


( 18. ) EBT upon a Bond, with Condition to perfozm the Award 
If an Award of J. O. &c. of all Differences between the Plaintiff and 
«+ won Dekendant, concerning a Piece of G2ound uſed as a Wharf, and 
Date, it muſt ſeveral Ereftions thereupon, which were Nuſances to the Plain: 
do cone tiff's Houle, Che Oefendant pleaded that the Arbitratozs made 
livery. no Award. The Plaintiff replied and ſet fozth an Award, where: 
S. C. Arnot hy it was awarded that the Defendant ſhould enjoy the Wharf, 
3 and the Erefions ſhould be pulled down within the Space ok fikty⸗ 
386. eight Days from the Date of the Award. The Defendant de: 
6 Mod 23'» murred; and it was objeſted, That the Award was pleaded with: 
264 cava out any Date; and that it did not appoint who ſhould take down 
Arnote ver. the Ereftions, and therefoze it was uncertain. Et per Cur. The 
| — Day of the Delivery ok a Deed is the Oay ok the Date, though 
Far. 38. there is no Date ſet kozth: Ik a Deed bear Date one Oay, and 
s.c. Pot. be deliver'd at another; it was really dated when deliver d, tho 
Note nts the Clauſe of geren. Dat. be otherwiſe: So it is in the Caſe of 

this Award, the Making is the Date. And in this Caſe, Powell, 
Powys and Gould held, That tho' it was not {aid who ſhould re⸗ 
move the Erefions, yet that was ſupplied by the Law; they ſhall 
be removed by him on whoſe G20und they ſtand, which in this 
Caſe appears to be the Defendant's, Vide Style 365. 1 Rol. 364. 
5 Co. 78. Cro. El. 472. Mo. 39. Holt C. J. ſemble contra, ag 
to this Point. And Judgment was given fo2 the Plaintiff by 


thꝛee Judges againſt Holt C. J. 


Parſloe verſus Baily. Mich. 3 Ann. B. R. 


C9) IN Treſpaſs, it was held heretofoze, that an Award of a col: 
1 lateral Thing in Satisfa#fon was no good Plea, unleſs the 
Thing io sa- Defendant ſhewed a Perkozmance; fo2 they likened this to an 
good Plea Accoꝛd and Satisfafion, which is no Plea unleſs it be executed; 
withour pet they held that where the Award was not of a collateral Thing 
— 2 but of a Sum of Money, that ſich an Award was a good Plea; 
Ante 69. And the Reaſon of the Difference which they went upon was, that 
S. C. 6 Mod. there was a Remedy to be had upon the Arbitrement in the latter 
2:1-by Nam* Caſe, not in the konner: But now the Law is held otherwiſe, and 
verſ Baily, an Arbitrement is a good Plea, whether it be of Money oz a col- 
9 E.4-44 lateral Thing, as a Hat oꝛ a Yozſe; and the Reaſon is becauſc 
the Submiſſion is a mutual Pꝛomiſe, upon which an Action lies, 

and Perfoymance need not be averred in either Caſe, fo2 the 
Remedy is alike, per Holt C. J. But Powell Juſtice contra. It 


muſt be averred where the Award is ok a collatetal Thing. 
"= | 


ARREST 


4 
ff 


* 
—— 


} 


ARREST of JUDGMENT. 


Peachy verſus Harriſon. Trin. 9 Will. III. C. B. 


there is no Warrant of Attozney filed, tho that be Bat- nend“ 


ter of Reco2d, and may be aſſigned foꝛ Erroz. The Reaſon maybe taken 
is, becauſe, tho it be a Batter of Recozd, yet it is not of Sdvancagecf 
that Kecoꝛd befoze the Court, but of another. | —— 


Jud gment, 
and what not. 


x I is not a good Exception in Arreſt of Judgment, that (.) 


Anonymus. Paſch. 11 Will. III. B. R. 


„„ wo VT cos * * 


Nditment in B. R. fo2 a Bisdemeanoz, was tried thꝛee Days be- , , 5 
foe the End of the Term, ann Judgment was entered the ſame it rde Di 
Term; ſo that the Defendant had not four Days to move in os te 
Arreſt of Judgment. And the Queſtion was, Whether this En: abi erm, 
try of the Judgment was regular, and whether it ſhould not have and there 
been ſtayed till the Term following e Et per Holt C. J. Jf there daffeg net 
be four Days and moze between the Trial and the End of the days be- 
Term, Judginent ought not to be enter'd within the four Days ; -+ > far 
but if the Diſtringas be retoznable within the Term, and the Par: e Pad ot 
ty is tried within two o2 thzee Days befoze the End of the Term, the Term, 
the Judgment ſhall be entered that Term, tho' there be not four yer Jorg 
Days to move in Arreſt of Judgment: So ft was ſettled in the be enter d 
Caſe of Knox and Levarr, upon a Conference between Scroggs C. J. tar Term. 


: 
and Sir William Jones Attozney General, contrary to the Repozt u Pen 


A 


| 


2 BT - We 


of Sir Samuel Aſtrey. ä 2 
3 Arreſt of Judgment is either for Matter intrinſick, i. e. ſuch as Two Man- 
ſg appears by the, Record itſelf, which will render the Judgment — x 


; erroneous and reverſible ; or extrinſick, i. e. ſome foreign Matter tags in Ar. 
t ſuggeſted to the Court which proves the Writ is abated, for it reſt of Judg- 
a is not enough that it proves the Writ is only abateable : The oldè. 

0 Courſe of taking Advantage in Arreſt of Judment was thus : 

| The Party after a general Verdict having a Day in Court, (for ſo 

(c he has as to Matters of Law though not of Fact) did ailign his 

ö, Exceptions in Arreſt of Judgment by Way of Plea; and it was cal- 

* led Pleading in Arreſt of Judgment. Vide 21 h. 7. 37. b. Pelv. 125. 

tf 1 Bulſtr, 5. Raſt. 47. a. 56. b. 127. a. 197. d. 269, b. 288, a. 

1 432. a, 497. b. Co. Ent. 50. a. 53. a, b. 120. d. 572. a, 657. u. 


11 ID, 


. Moc.Caſ 96. 


7 ARREST de CORPS. 


11 H. 7. 10, 11, 2 Saund. 333. Style 426, This differeg 
from moving in Arreſt, which was done by one as Amicus Curiz, 
where the Party was out of Court. Vide Co. Entr. 295, h. 
the Manner of doing it. Vide 2 Ra. 716. 9 E. 4. 11. . 


4 . 7. 9. 5D. 7. 23, Ruff. 107. 


The Queen verſus Darby. Mich. 1 Ann. B. R. 


TS ARBY being convicted on an Jnfoznation fo: Suboꝛnation 
ha ge of Perjury, and Judgment entered quod capiatur pro 
ſaid be ws Fine, anD a Capias iſſued, whereupon he was taken and by2ought 
at 2 into Court, where he offered to move in Arreſt of Judg⸗ 
in Are. ment; but the Court was of Opinion it was out of Time, 

fo? that the Judgment quod capiatur was a final Tudgment 

and the ſubſcquent Entry is only fo2 the Certainty of the © 


Fine. 


Wood verſus Shephard. Trin. 2 Ann. B. R. 


(+) T is againſt the antient Courſe of the Court to make a 
Tb Cb 1 Rule to ftay Judgment, unleſs the Poſtea be b2ought in 
of moving in but the Court, if there be pꝛobable Cauſe ſhewn, will ozder the 
oe of Poſtea to be bought in. Et per Cur. Tf one moves in Arreft of 
Bas ber. 3, Judgment, he ought to give Notice to the Clerk in Court 
Do Caſes of the other Side; but the better Way is to give a Rule ur 
> Silk. 431. on the Poſtea fo) bzinging it into Court, fo2 that is a Notic: 


Holt ;1. S. C. ok itlelt. 


ARREST de CORPS. 


Wilſon verſus Tucker. Trin. 7 Will. III. B. R. 


dio Cee. A Kteſt on a Sunday is a void Artett, inſomuch that the Part? 


may have an Ation of Falſe Jmpziſonment fo? it. 


5 Mod. 95. 
S. C 


; 
3 


oe TT a oc, ou © 


— 7 79 


„ 


Genner verſus Sparks. Trin. 3 Ann. B. R. . 


naer a Balliff having a Warrant againft Sparks, went to (2. 
— in his Yard, and being at ſome Diftance told him, he do e 
had 9 Warrant, and ſald he arreſted him: Sparks having a Fozk our a&ual 
in his Hand, keeps off the Bailiff from touching him, and retreats —— = 
into his Houle. And this was moved as a Contempt. Et per Rod. cat, 
Cur. The Bailiff cannot have an Attachment, foz here was no 105, 141. 
Arreſt noꝛ Reſcous : Bare Wozds will not make an Arreſt ; but 3!% 2**- 
if the Bailiff had touched him, that had been an Arreſt, and the s.. 556. 
Retreat a Reſcous, and the Bailiff might have purſued and bꝛoke ; * 173. 
open the Houſe ; 02 might have had an Attachment oꝛ a Reſcaus 
anainft him; but as this Eaſe is, the Bailiff has no Remedy, 
but an Acton fo2 the Allault; fo2 the Holding up of the Fozk at 
him when he was within Reach, is good Evidence of that. 


45 x 


ASSET 


Deering verſus Torrington. Trin. 2 Ann. B. R. 


(.) 
Bond to A. a 


E H. takes a Bond fo2 another in Truff, and die, this is not Terz not 
Aſſets in the Hands of the Execiits? of H. So if the Ob⸗ Executor's 
| ligee afligns over a Bond, and covenants not to revoke, _ * 

and dies, that Bond is not Allets in the Hands of the Ex 28. S c. 
toꝛ of the Oblige. | 


Buckley Verſus Pirk. Trin. 9 Ann. B. K. Rot. 28. — 45 
F Executor of Leffee to: Years enter into the Tenements, ald . 
no Part of the Profits, unleſs what is over and above the _ _ 
Kent, ſhall be Aſets ; dut is received by the Executoz as Tex: 2? 3 
tenant, and appꝛopꝛiated to the Ute ol the Leſſoz. Vide Titte 3 D. 379. p. 


Exccutors, 


r | 4 


80 ASSIGNMENT. 


Erby werſus Erby. In Canc. Trin. 1714- 


(3) I E Credito2s of J. S. bzought a Bill fo: Debts, which 
Debts were Moztgages, Judgments and Bonds; upon 

one of the Bonds the Defendant was outlawed, and upon one 

of the Judgments the Recoverer had bzought an Acton ok Debt; 

and the Queſtion being concerning Pꝛiozity of Payment, it was 

_ objeted, 1ſt, That the Judgments were by Confeſſion, and it 
was not equitable that it ſhould be in the Power of the Party tg 


_ Outlamy pzeker one Credito2 to another; but that ſeemed to be over-ry: 


pron oe led: And as to the Outlawzy the Court ruled, that being ouly 


not make the upon meſne Pꝛoceſs befoze Judgment, it did not alter the Nature 
Deb: Lien gf the Debt, 102 create a Lien upon the Land in this Caſe : But 


upon the 


Ladd. that where there is an Outlawzy and a Seizure thereupon, the 

Raym- 17. Debt attaches upon the Land, and ſhall be pꝛekerred to a Judg⸗ 

+ 38:25. ment tho p2io2 to the Outlawyy, but that it is the Setzure that 

Poſt 495, gives the Pꝛekerence. | 

Basie It was alſo objeqed, that bzinging Debt upon the Judgment 
Suse « was a AMaiver of the Lien created by that Judgment; fo2 he can 


Debt upon a 


— 's only extend the Land that the Party had at the Time of the later 
Lien elend Judgment; but the Court held that bzinging Debt upon a Judg: 


Lien created 


by that Judg- ment did not poſtpone this to other Judgments, and that it was 
— the Aft of the Attozney, and that it would be no Watfver, becauſe 


there was no other Remedy after the Year and Dap at Common 
Law. ; | RF 4 


ASSIGNMENT. 


Barker verſus Damer. Hill. 2 W. & M. Rot. 635. 


Nan Arker made a Leaſe fo2 Pears. ot Land in Ireland, and 
3 Mod. 336. the Leſſee covenanted to pay the Rent in London; Barker 
nn ce aſſigned his Reverſion, and the Afignee bzought Cove- 


cannr ds nant in London fo2 the Rent; the Defendant pleaded to 
brought in the Jurisdidion, That the Lands lap in Ireland; and on Demſurrer 
England ®” the Plea was held good, fo2 this iga local Covenant and adheres 


Rent reſerv- 
ed on a Leaſe of Lands in Ireland. 1 Show. 191. S. C. 21 A 


D”—_2” 7 Vw © TY: war 


ASSIGNM ENT. 81 
to the Land. The Lefſo2 himlelf could not have maintained an 8 
gaion fo2 this in England, and the Statute transfcrs it to the gra cer: 
adignee in the ſame Plight that the L cffo2 had it; and the Pap⸗ Latch 197. 
ment being to be made in London alters not thF Cale. Vide ſ. c. 3 


Shower 191. 


6 


— 


Pitcher verſus Tovey. Pal. 4 W. & M. B. R. Intr. 
Mich. 3 Will. III. Rot. 61. 


»Ovenant againſt the Defendant as Afignce of A. who wi =" oh 
Etetutoz of B. to whom the Plaintiff made this ente, 1 a8 54 
wherei: B. the Leſſee covenanted fo2 him, his Erecuto2s and n 
ſigns, to pay a yearly Rent of 10 l. and the Plaintiff aſſigned fo? the Record. 
Beach two Years Rent, after the Aſſignment to the Oefendant Leſſcealligns 
due and unpaid: The Defendant as to one Pear's Rent, confef. ki, — 
ſed the Action, and as to the Reſidue he pleaded, that bekoze that wichout No- 
Kent became due, he granted and aligned the ſaid Pꝛemiſſes to 1g. Let 
H. and all his Eſtate and Interest therein; virtute cujus H. en- for — 
tered and was poſſeſſed; whereupon the Plaintiff demurred, and bare Core, 
the Court of C. B. held, That this Plea was naught, becauſe x" 
the Defendant does not ſew that he gave Notice to the Plain- rears of Rene 
tiff of this Aſſignment, oz that the Plaintiff had accepted H. fo? — s 
his Tenant, and the Leſſee ought not to have it in his Power * 
to put a Tenant upon his Landtozd without Notice. And there! 
is a Pzſvity of Eſtate, tho not of Contra#, between the Plain- : Vent. 228 
iff and the Defendant, koz which reaſon the Court of C. B. gave * 55 
Judgment fo2 the Plaintiff: But upon a Writ of Erro; in B. R. u 335. 
that Judgment was now reverſed; and the Court held, That there 5 
Dy no Pꝛivity of Eſtate oz Contra between the Plaintiff and! Leon. 127 
＋ And theſe failing the Plaintiff's Action muſt fail like- — Lt 
- e, becauſe that muſt be founder upon the Pyivity of Eſtate oz: Keb. 26. 
ontraf, the one oz the other; and the Court denied Kighly's d Nets 
Cale, Sid. 338. Ray. 162, 2 Keb. 260, And as to the Objettt- — — 
on that it might be aſügned to a Beggar, the Court anſwered, it Judges . 
was the Lefſo2's own Fault and Folly to take the firſt Aſſignee fo2 — — 2 
his Tenant, and that the Leſſoꝛ was not without Remedy; fo? that 2 
he might bzing Covenant againſt the Leſſee's Erecutozs, oꝛ might 1b ,. 
drain upon the Land, And as to the Caſe in Co. Lit. 269. B. a55pl. 9. 
—— Landlozd and Tenant, that where the Tenant makes a 25. 485. 
— _ the Landlozd muſt avow upon his Tenant koz the Ar⸗ — 
_ - in his Time, notwithſtanding the Feoffinent, they ſaid it Caſes BR. 
o in this Caſe, fo2 Covenant will ite againſt the Defendant 1. .. 


{02 the Rent due in his Time befoze Aſſignment, but not after. 


M Wood- 


— — 


. * — 
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— 
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— . 


Woodward werſus Marſhal. Mich. 8 Will. II. 3.1 


(3-) * E Plaintiff declared as Aſſignee of a Reverſion by a 
Poſt -"__ fo2 Rent due; and upon an ill Plea and Demurrer 1 


Chief Juſtice objeted, that the Plaintiff had ſet fo2th no fttoy 
went, without which the Reverſion could not paſs. Der fig th 
x Lev. 40. Plaintiff anſwered, That this being an Aﬀtton of Covenant, it yi 
+ -cr.:34 founded on the Pzivity of Contract, and differed from an aun 
Co. Lit. ok Debt which was founded on the Pzivity of Eſtate, Holt C. 
305. b. (Cnleſs the Reverſion pals d by the Alignment, the Covenant cM 
not paſs, fo2 there is nothing wherewith it can be ttangkerr d. 
but per Curiam, No-body appearing fo2 the Defendant, let if 
Plaintiff take Judgment. 7 


88186 
Savier verſus Lenthall & al. Hill. 1 W. & M. I 


5. Slile fo2 the Office of Barſhal of the K. B. againſt Le 
— thall and four others. Counſel was ready at the 55 
nonſuited, to arraign it in French. The Recognito2s did not # 
—_—— pear, but the Chief Juſtice ozdered the Writ to be rea) 
count in- and he ſaid, it might be returnable at any common Day, 02 Kt 
þ om _ turn-Day. The Plaintiff alſo did not appear, and the Court of 
'TenantsDe- deres the Afize to be adjourn'd till the nert Day. Then the a 
2 D. 591. was atraign'd, and the Tenant demanded that the Demandal 
Int , (ould count againſt him. The Demandant was not ready, 2 
Comb. 173, pꝛap'd that it might be adjourn'd till another Day; but it was 
13. nied; koz this is feſtinum remedium, and the Tenant is to 
93. preſently, which he cannot do when he hath nothing to plead! 
Uthereupon the Demandant was nonſuit. Et nota ; The Coil 

told him he might bꝛing a new Aſſize. | | 


e 
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— 


—— 


Saveris verſus Briggs. Paſch. 5 Will. III. B. R. 


TN Aſſiſe, if the Defendant plead in Abatement, he muſt plead 0 i.) 
over in Bar at the ſame Time: Allo no Jmparlance ſhall ib barlans 

de allowed without good Cauſe, becauſe it is feſtinum reme- Pleading in 

dium; and if there be ſeveral Defendants, and any one of them e. 

do not appear the firſt Day, the Afliſe ſhall be taken by Default - 


againſt them. 


— 


— 


ACTION ON THE CASE FOR WORDS. 
Vide Title Words. 


Aga inſt an 
Attorney for 


ATTACHMENT. S 


Forſter verſus Brunetti. Mich. 8 Will. III. B. R. Sort, 
Holt C. J. remembzed the firſt Attachment of this Kind awara, the- 
jood, Attachment lies fo2 Non-perfozmance. Aliter if fmpoſſible ; na! Pe- 


ſals of 
ringing Mo- 
Far. 48. 
\ Ttachment lies not fo2 not perfozming an Award, made 8 
won a Rule of Court, without a perſonal Demand, 1er vor 
was in Sir John Humble's Caſe in Kelynge's Time; vor ficily 
n which, and ever ſince, a perſonal Demand has been thought #292 =» 
ut the Party is ercuſed as to that Part which is impoſſible only, Ze © 
lich. 9 W. 3. B. R. Harriſon verſus Bewman. . * Ante 5 
| I 120, 


ney into 

performing 
eceſſary. In ſuch Caſes of Awards, though they be not legally poſſible. But 

I24, 125. 


Anonymus. Mich. 10 Will. III. B. R. 


EE was made to put off a Trial, ſuper ſolutione cuſta- _ ( 2.) 


dior. and the Colts not being pald, and the Trial put off, the „ Rui. . 


plaintiff moved fo2 an Attachment; but had it not: Fo2 t ſoluti 
uid he ould have gone on. : — — 


M 2 Hall 


34 ATTACHMENT. 


— 


Hall werſus Miſter. Mich. 11 Will. III. B. R. 


7 %. F . | 
Aua Fa Rule be made at Niſi prius to refer a Batter to the thy, 
upon 5 Foꝛemen of the Jury, and that the Plaintiff (ail have a Uer. 
wardof the did foz His Security ; after the Award made the Plaintiff may ei 
men, a Ver- ther enter up Judgment on the Uerdi#, oz have an Attachment 
cir being fo2 not obeying the Rule of Court, it being in his Elettion 
ny. bohich Way he will execute the Award; and this was affirmed by 
Ante 73- Mz. Northey, and at the Bar, to be the conſtant Pzaitice, Tour 
ton and Gould (in the Abſence of the Chick Juſtice) doubted of it, 
becauſe the Uerdi# ſtood ſtill on Recozd. To Which Northey 
anſwered, There could not be a Judgment enter'd on ſuch Aer⸗ 
dick without Leave of the Court: And the Attachment was 


- # 3 . ; 1 
N = * * it 4 * WR 2 
& _ LI = - - * 
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granted. 
Anonymus. Hill. 9 Ann. B. R. 
(4) Otion was made fo2 an Attachment againſt the Defendant 
— uf on Affidavit, that being ferven with a Rule of Court to 


rempruous 


words ſpoke ſhew Cauſe why an Jnfoxznation ſhould not be filed agafnft him, 
of the Court, he laid, He did not care a Fart for the Rule of Court. And Nor- 
goes wahoar they Attoꝛney General inſiſted, he ought to be firſt heard to chem 
« Rule to Cafe againſt it. Et per totam Cur. he fhatl anſwer in Cuſtody, 
OE. fo2 it is to no Purpoſe to ſerve him with a ſecond Rule, that 
a zes. yas flighted and deſpiſed the fir, Jt is to erpoſe the Court tas 
* Which iz further Contempt. And acco2dingly the Oefendant was bwught 
all that can in, and entered into a Recognizance to anſwer Interrogatozies 
be had — Vide plus Title Contempt. 


er himſelf, he is ſubject to a Proſecution for Perjury. Far. 31. 


ATTAINDER, 


ATTAIN D E R. 


Rex verſus Morphes. At the Old Baily coram Holt 
Chief Juſtice, Treby Chief fuſtice, Powell, Powys, 
Ward; Rokesby and Tourton, Oct. 9. 1696. 


tute 28 H. 8. c. 15. One Morphes was indifed of High Treaſon by 
Treaſon, and demanded the Benefit of the 7 W. 3. . 
c. 3. Whereupon this Queſtion aroſe, ſc. Whether an c. 3. works 
dttainder upon this Statute wꝛought Cozruption of Blood? Et 2 
per Cur. No Attainder of Piracy wzought Corruption of Blood, C Ti. * 
fo) it was no Offence at Common Law. But an Attainder k 
Treaſon wozks Cozruption of Blood in all Caſes, wherever the 

Treafon be done, except only Attainders befoze the Conſtable, 

Harſhal oz Admiral: The Reaſon of which was, becauſe there 

could be no Recozd made of it; but here there is. Adjourned 

kram the Old Baily to Holt's Chambers, and there debated. 


() a Commiſion of Oyer and Terminer upon the Sta- nie + 


sir Salathiel Lovel's Caſe. Hill. 8 Ann. in Dom. 
Procerum. 


Was ſeized of Lands fo2 thꝛer Lives, and attainted foz (. 

» counterfeiting the King's Coin, on the Stat. 8 & 9 W. 3. One attaine- 
by a Pzoviſo of which Statute, Cozruption of Blood is ſaved, 2 * Tre 
and thence it became a Queſtion, Thether H. had fozfeited the cerfeiting 
Lands, which the King, as fo2feited, had granted to Baron Lo- — 
zelle The Baron bzought a Bill in Scace. to redeem, and had a 1 5 W. 
Decree, and an Appeal was bzought in the Houſe of Lozds, and man forſeic 
it was held by the Judges, That in the Caſe of an Attainder of m, Core, 
Felony, the Fozfeiture of the Eſtate to the Lozd is only by May tion of Blood 
of Eſcheat, pro Defectu tenentis, and the not Deſcending is the 1 
Conſequence and Effe# of the Coꝛruptton of Blood oꝛ Jncapacity; ** 

but in Treaſon the Lands come to the Crown as an immedlate 

Forfeiture, and not as an Eſcheat. And the Foꝛteiture and 
Corruption of Blood are diſtin# Parts of the Penalty; ſs that contra 

the Forfeiture may be ſaved, and yet the Cozruption remain, oz *. F. C.. 
the Coxruption be ſaved, and the Foxfeiture remain : And actoꝛd⸗ 

ingly it is fo pꝛovided by ſeveral Statutes; and by Conſequence 

that the Lands were fozfeited in the Pzincipal Caſe. 


Attorney 


| 
| 
| 


— —— —— ä —— — —q—m —— — 


Rot. 750. 
a ad Ndebitatus Aſſumpſit was bꝛought by an Attozney, fo2 Fees 
* and Disburſements, in defending Sults in an inferig 
tat. 3 J. 1. 
c. 7. extends Court, and in the Court of B. R. The Defendant pleadq 
only to At- $75 3.0.7. 5 Cur. iſt, The Statute may as well by 


1 Roll, Abr. they would not have compelled him, if he had not conſented to 


86 


ha Vide Tit 
Attorney and. Solicitor. JP 


Berkenhead verſus Fanſhaw. Hill. 2 W. & M. B. 


che Cori at bleaden to an Indebitatus Aſſumpſit as to the Alon of Det, 
Weſtminſter. Unleſs a ſpecial Pꝛomiſe be lald; but to a ſpecial Pꝛomiſe oz an 
EIS. Inſimul Computaſſet, tis no Plea. 2dly, The Statute does nt 
extend to Attoznies in inferfo2 Courts, but only to Attoznies in 
the Courts at Weſtminſter, ſo that it is no Plea as to the Plain: 


tiff; Ergo Judgment pro Quer', 


| Latuch verſus Paſherante. Mich. 8 Will. III. B. l. 


62. Sſumpſit. The Defendant pleaded Non Aſſumpſit infra ſer 
— annos ; The Plaintiff replied, and fo2 Cant of the Oelen. 
ponent dant's Joining Iſſue in due Time, the Plaintiff's Attozney ſigh 
Client tho' ed Judgment; but afterwards conſented to accept the Joinder 
ponerary © in Iſſue: But upon Potion to the Court to compel him to at; 
order. Cept it, it was oppoſed, becauſe the Plea was a hard Plea, and 

the Client had Notice of the Advantage, and oꝛder'd the Attozne) 


to inſiſt upon it. The Court ſaid, that ſince it was a hard Plea 


on waive the Advantage, but now they would hold him to his Con 
Mod. Caſes [ent 2, And as fo2 the Client, he was bound by the Conſent of his 
16, 40, 86. Attoznep, and they could take no Notice of him. 


Anonymus. Mich. 10 will. III. B. R. 


FE" E R Holt, Chief Juſtice. The Courſe of this Court is, whet 


Hrs 2059 an Attozney takes upon him to appear, the Court looks 10 
40. karther, but pꝛoceeds as if the Attozney had ſufficient Authout!, 


and leaves the Party to his Action againſt him. 


7 


1 Anonymus 


Attorney and Soflicitor. 


| 


Anonymus. Trin. 11 Will. III. B. R. 


Otion was made to compel an Attozney to appear fo? J. S. . 0 : 
M And the Court held he was not competlable to appear fo? ss. | 
any one, unleſs he take his Fee, oꝛ back the Warrant ; and then 


they will compel him. 


| Goring vegas Biſhop. Mich. 10 Will. III. R R. 


W 


W will make a Rule upon him to deliver them back to the Party; 
Vut where they come to his Þands in any other manner, 92 on 
W any other Account, the Party muſt reſo2t to his Action. | 


Þcre Writings come to an Attozney's Þauds in the Way Wridids elt 


Oades werſus Woodward. Hill. x Ann. B. R. 


Oodward gave a Warrant of Attozney to confeſs a Judg- _ (6 

ment, and died within a Year after in time of Uacation, ju ont dy 

W bcfoxe the Eſſoin⸗Day of the ſubſequent Term, which was Confelion 
Eaſter Term; the Attozney after his Death entered ap the Judg⸗ „bon a War- 

ment as of the pzecedent Term, but bꝛought not the Roll in be. ey, we 

fore the Eſſoin⸗Dap of Eaſter Term; And it was now moved be entered 

to have the Judgment ſet aſide, the Warrant of Attomey be- n Yeo 

ing revoked by the Death of the Party. Et per Holt C. J. it, Tere prece- 

By the Courſe of the Court a Marrant of Attozney to confeſs dent o' 

n Judgment is not revokable, and the Court will give Leave to — 

enter up the Judgment, tho the Party does revoke it; but it chat Vaca- 

s determinable by the Party's Death; but if the Party dies in er, 8 « 

the Uacation, the Attoꝛney may enter up the Judgment that Uaca* by de Name 

tion as of the p2zecedent Term, and it is a Judgment at the for. Wood- 

Common Law as of the pzecedent Term, tho' it be not ſo upon Mod. Cafes 

he Statute of Frauds in reſpeit of Purchaſers, but from the ſign- 14- 

ng; fo that this Judgment being a Judgment at Common Law 3.%* "15 

ds of Hillary Term, it was a Judgment entered when the Partv9 

bas alive, and therefoze good without all Queſtion, if the Roll 

jad been bꝛought in befoze the Efſoin-Day of Eaſter Term; but 

hat not being done, the Queſtion will be, whether we can now 

mit it to be filed: By the Courſe of the Court, all the Rolls of 

llary Term ought to be bꝛought in befoze the Efſoin-Dapof Eaſter 

erm, and made Part of the Bundle of Hillary Term; and it is Pot termi- 

b) this Reaſon that what fs done in the Uacatfon is looked upon m Aol 

ib an At of the Term pꝛeceding; and there cannot be a poſt termi- filed with- 


zum Roll received without Leave upon Motion, which the Court aun E-*ve of 


does Far. 39. 


AI * 2 <2 HI © JT = @aAE = * 


0 
; 


of his Buſineſs as an Attozney, the Court upon Motion inArorney's * 


— — ' 7—⁰7⁰Üꝛ eee 
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— 


88. : Attorney and Sollicitor. 


does not grant, but when it appears that No-body can be yy, 
diced, fo2 tis dangerous; and he ſaid that Pꝛadice ſhould ney 
have his Conſent to be allowed again; fo2 by this means the g4, 
tute of Frauds and the Act fo: Oocquetting of Judgments gj 
| be fruſtrated ; fo2 it the Court allow the Filing of this Ball 
Eaſter Term as a Judgment of Hillary, when it was not 
mong the Rolls of that Term, how ſhall Purchaſozs avoid che 
Conſequence of it, when it was neither docqueited noz byougk 
in: Upon this Account the Court diſallowed the Filing, | 


Anonymus. Trin. 2 Ann. B. R. 


TERS A* Attozney appeared, and Judgment was entred againf his 
Jadgmenc Client, and he had no Marrant of Attozney ; and now th 
ſer aside bo. Queſtion was, Ik the Court could ſet aſide the Judgment: E 
cauſe Attor. per Cur. Ik the Attozney be able and reſponſible, we will not in 
vibe aide the Judgment. The Reaſon is, becauſe the Judgment i 
warrant, if regular, and the Plaintiff ought not to ſuffer; fo2 there is no Fault 
he be ſuſi- in him; but if the Attozney be not reſponſible oz ſuſpicious, w 
Mod. Caſes Will ſet aſide the Judgment; fo2 otherwiſe the Defendant has m 


16. Remedy, and any one may be undone by that means. 


Parſon werſus Gill. Trin. 2 Ann. B. R. 


(8.) T the top of the Plea roll it was entered, that the Plaintif 

ö p Po. lo. ſuo J. S. Attornatum ſuum, and the Memorandun 
ed by tbe was that the Plaintiff venit & protulit, &e. but did not ſay w. 
Warrant of nit per Attornatum ſuum oꝛ in Propria Perſona ſua. Upon this 
deu 02 there was a Non ſum Informatus entered, and Judgment pv 
Roll Quer. And Erroz being brought in the Exchequer Chamber, it 
Ante 47, 59, mas moved to amend the Declaration by the top ok the Pleo-roll; 
Far. 123. And it was objefed, that this was but an Cntry of the Clerk, 
5s Mod. 1. and there might be no Marrant given oz filed: Kut Holt C.). 
2 Salk. 320. held it might be amended by the Plea-rofl. In C. B. the Warrant 
ok Attozney is always filed by it ſelf on a diſtinck File, but thi 

Courſe of this Court was always to enter them on a particuln 

Voll fo? that Purpoſe till C. J. Wright's Time, and he alteredtit 

ancient Courſe, and cauſed them to be entered on the top ok tif 

reſpeftive Plea-rolls to which they belong, and it is pꝛadtiſed il 

this Day. Till a Warrant of Attozney is filed oz entered, its 

not a matter of Recoꝛd: But a Man may appoint an Attozney n 

Court upon Recoꝛd, and a Warrant of Attozney upon the Ples 

roll is as well and as much a Reco2d, as it would be upon any! 

ther Koll: And it cannot be intended but that the Plaintifi d. 

clared by Attozney, the Attozney's Name being to the Judgmem 


Paper, viz. J. S. pro Quer. 
Lam 


\ | 4 


Attorney and Sollicitor. 


Lamb ver ſus Williams. Hill. 2 Ann. B. R. 


V Treſpaſs in C. B. Gernick was k the Plaintit, and his („ 

| | attomeyentered a Remftrrt damna as to Part, and Judgment Mod. Caſes 
32 the Keſt; and it was held, That the Attozney has Authozity *-5.C- 
p his being conſtituted Attozney to remit Damages; and that s cs. 38. 

WW &cmittiur need not be by the Plaintiff in Propria Perſona, ag a — Abr. 


5 Retraxit mii 


ittit 
damna may be by Attorney, Retraxit muſt be in Propria Perſona. 


Gregg's Caſe. P al. 5 Ann. B. R. 


WL #ecuto2 of an Attozney brought an Ackion fo Fees and Law- Coen] 
E Suſineſs done by his Teftato? ; Defendant moved to refer of amr. 
he Plaintiff's Demand to the Maſter; but denfed, becauſe all 1 ts 
he Buſineſs was done in another Court; otherwile had the Bu⸗ — — er, 
Wineſs been done in this Court, oz partly in this: And beſides, 5: « A 


he Plaintiff was an Executoz. 


Burr verſus Atwood. Paſch. 5 Ann. B. R. 


WL Rror on an Award of Execution againſt Bail. The Recozd of (. 
the pzincipal Judgment was returned, and it was objecked, For. 3. 

hat the Plaintiff at the Return of the Scire facias appeared by Wermoret 
| S. his old Attopney, and prayed an Alias; and that J. S. ated on dhe pict, 9 
is Attoꝛney thꝛoughout the whole, and yet Had no other Marrant intbe ation 
han the old one, which was given him in the oziginal Action. Et Principal” 

fer Holt C. J. Any one might ſue out oz pꝛap the Scire facias, cannot en- 
nd therefoze the old Attozney might; but when the Scire facias is {£29 gene, 
turn'd, then the Plea commences, and a new Warrant of At: be Bal but 
0ney ought to have been enter'd, which is by entring, quod there mutt 


uerens ponit loco ſuo, &c. Foz the Marrant to 2 in the OED 


—— W AWtTq 


—- 
- x 


Ancipal Aion is no Warrant to appear in the Scire facias againſt « Sell. 603. 
ye Ball; becauſe this is a new Cauſe and a different Recoyd. ry 397 
ile the Chief Juſtice ſaid, that upon this Writ of Erroz, the Canbes 14 
v0 of the Judgment agalnſt the Pzincipal ought not to have 16. | 
en certified, Judgment revers d. * T'oft 402, 


= » 2” 2 —— 2 —- - 


8 603. 
3 Salk. 369. Lill. Ent, 223, 403, 890, 
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ATTORNMEN I. 


Gwam and Ward verſus Roe. Trin. 5 Will. III. Rl 


. Makes a Leaſe fo2 Years to B. reſerving Rent, and a 
a ſecond terwards leaſes to C. rendzing Rent ; Then A. levies 
— 


— a Fine to the Conuſee and his Heirs, to the dle g 


firſt expires the Conuſee and his Heirs : The firſt Leaſe expires 
levies Fine; the ſecond Leſſee enters, and the Conuſee bzings Debt againg 
by che fett the ſecond Leſſee ko: Rent arrear: Upon Demurrer, twas ch 
Leſſee to the jeſted on the Part of the Defendant, that here was no Attoy- 
— ment of the ſecond Leſſee alledged, and that it ought to be in this 
Ante 8: Caſe, becauſe the Plaintiff came in by the Common Law, am 
2 And. 15- not by the Statute of Uſes, quod fuit conceſſum: Alſo it was 
d. laid the Plaintiff could not without Attoznment have maintained 


Co. Lit. 351, alt Action againſt the firſt Leſſee; quod Curia conceſſit, but held 


i z. there was a plain Difference between the firſt Leſſee and the l 


„. cond: At the Time of the Fine, the Reverſion was erpettant 


3 Salk. 51. on the firſt Leaſe, notwithſtanding the Gzant of the ſecond Leaſe; 

Skin. 383, £02 that continued only an Intereſſe Termini, and did not alttt 

1 Dan. Abr. the Reverſion, which remain'd intirely expeſtant on the firſt Leaſe, 

620. as it was befoze;, Therefoze the Fine paſſed but one Reverſion, 
and that expetant upon one particular Eſtate, and conſequently 
there could be but one Attoznment, viz. from the firſt Leſſee, and 
not from the ſecond. Judgment pro Quer'. | 


Hudſon verſus Jones. Mich. 5 Ann. B. R. 
(2.0 2 Replevin the Avowant made Title by Sant of a Rever- 
E 


ſion in the locus in quo erpefant on an Eſtate fo2 Life to the 
fic, an At- Plaintiff, unto which Reverſion there was a Rent incident, ad 
— qua quidem conceſſionem the Plaintiff (being particular Te: 
given in E. Nant) did atto?n: The Plaintiff pleaded Non conceſſit modo & 
vidence. forma; and the Queſtion on Trial befoze Holt C. J. was, Whe- 
ther the Want of Attoznment might be given in Evidence upon 
this Iſſue ? And being made a Point fo2 the Reſolution of the 
whole Court, it was urged fo2 the Plaintiff, That upon Non 
Conceſſit the Operation and Effe# of the G2zant is put in Jſfſur, 
and a Deed, if it be ineffedual, is void: Ik the Gzantee dies befo!s 

5 Attoznment, 


„„ n get: eh 2710S hen 


a ww 


£©, 1 -=© -+ - =-« - © rd r } oo «, os wit 


„ 


ATTORNMENT. 51 
Attomment, it can never be made good; if a ſecond Gzant be Co. Lin, zag 
made, and Attoꝛnment obtain d to that, the firſt Gzant is avoided, Ke. 

That upon Non feoffavit Livery muſt be pꝛoved; per quod, &c. _ 

On the other Side it was ſaid, That in pleading a G2ant of a gras 5g 
Reverſion, an Attaꝛnment is always alledged, but not ok a Feoff: Feofweorof 
ment: Ind if a Feoffment be gf a Manoz, tis neither necel⸗ oManer, iti 
ſary to alledge a Livery no2 an Uttoznment, becauſe it fs Res in- ry tfhew 
tegra, aud the Tenants are ſuppoſed to be numerous; yet if the the Atrorn- 
Feoffee avow on any particular Tenant fo2 Rent, &c. he muſt went of the 


Tenants. 


ſhew his Attoznment, Yelv. 135. Alſo in pleading a O2ant of a Lic. Rep. 31. 
Reverſion, the Plaintiff must alledge a Aenue fo2 the Attoznment, Whatever is 


* FR * 


a: which ſhews it was traverſable, and that which is traverſable, — 
i and not traverſed, is admitted. To this Opinion the Court in“ verſed, is ad- 
of clined ; but held that upon Riens paſſa per le fait, Want of Atto2n- 22 . 
went might be given in Evidence, becaule the Operation ot k. * 
il the Deed is put in Tſſte ; and Livery differs, fo2 that is the Ad 16. 

« of the Feoffo2 to complete his Feoffment, but this is the Ax orf T5. 
WE another, and nothing farther remains on the Part of the Raym. 18. | 
_ Ozantoz. ; I Dan, Ahr. 


Afterwards the Court held, That an attomment neep not be . 4. 


given in Evidence upon Non conceſſit, tho it muſt be pleaded ; destens“ 


and tho it muff be pleaded, yet it need not be pleaded with a Ue⸗ vichout ve. 
hue, but ſhall be tried where the Land lies, upon which it is . a 299 1ri- 


able where 


poſed to be made as a Surrender is. And the Reaſon of their theLandlies, 
Opinion was, becanſe tis traverſable, and whatever is traver . : 75%: 174: 

far as the Gzantoz can perfet ft, Vide 1 And. 220, 221, 1 Ley, Co. El. 410. 
192, Hutt, 102. 2 Co,61, Dy. 91. 2 Cro Jac.63 3. 


wr PR ir. 4a WW; mh A 


N2 AUDITA 


AUDITA QUERELA, 


—— — — — — em — ttc —— 
— — — 


bo. — 


Langſton werſus Grant. Mich. 3 W. & M. B. R. 


"= Udita Querela is no Superſedeas; and therefoze Exec, 
A tion may be taken out, unleſs a Superſedeas be ſun 
—_— fozth ; and if the Audita Querela be founded on a Den 
8 R. 104 it muſt be pꝛoved in Court befoze a Superſcdeas ſhall 
1 Lill. 151. granted. 

1 Mod. 111. — 35 

Clerk verſus Moor. Mich. 6 W. III. B. R. 
* OOR had Judgment in Debt againſt Sir Richard Cleik ay 
_ one Beale, and Beale was taken in Execution, and was ſt 


In Audita at large by the Plaintiff's own Conſent. Pereupon Sir Richa 

_ Clerk ſued an Audita Querela quia timet againſt Moor, pꝛayirg x 

Party is in might alſo be diſcharged from the Judgment, '&c. Pe ſued a 

| Cuſtody Sei- two Writs of Scire facias, and two Nichils were returned; and þ 

the proper Moved fo2 a Superſedeas, relying on 1 Leon. 142. ut it was N 

Procels. O- nied per Cur. fo; the Pyoceſs ot Scire facias is impꝛoper: Uiher 

therviſe Ve- the Suit is quia timet, and the Party at large, the p2oper p. 
nire and Di : a 

fre ini - Cels is Venire, and Diſtreſs infinite ; but where the Patty is it 

_ a Execution, there he may either have a Scire facias oz a Ver 

1 Lall. = And Co. Ent. 88. fs the only Scire facias on a Matter in Pais whit 

the Party was not in Execution. Vide Mo. 811. 2 Co. 5 

3 Cro. 634. 2 Saund. 144. Mo. pl. 447. 


3424... © © .mcn ww Eo wma ww» mh. A . ud 


Anonymus. Hill. 10 Will. III. B. R. 


(63. FF an Audita Querela be founded upon a Reco2d, 02 the Pen 
Proceſs in be in Cuſtody, the P?oceſs upon it is a Scire facias; tit! 
[ Audits Que- it be grounded on Setter of Fact, o2 the Party not in Cuſidi 
| 1 Lil. 151. the Pꝛoceſs is a Venire. Moor 811. ] rin. 12 W. 3. B. R. den! 
Carth. 503. again. 


Nas 


* 
— — 
— "YL — — — —— . © eo —2— A — * 8 — # 
. = i as. ill. 
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Anonymus. Paſch. 12 Will. III. B. R. 


pere the Party has a Batter which he might have pleaded - « 4 » 
W to the Scire facias in his Diſcharge, and two Nichils are 1 , 
returned, and Judgment againſt him, the Court will relieve him xicbil, are 
upon Hotion, without putting him to an Audita Querela; Aliter recurn'd, the 
in Caſe a Scire feci be returned, — — 


upon 
Motion, without Audita Querela. Cro, Jac, 59. 3. 


Pad, 


AVOWRY. Vide Replevin ande 
Homine Replegiando, p. 580. 


Foot's Caſe. Pal. 2 W. & M. B. R. 


(1) 
Eplevin fo2 taking of his poꝛſe in quodam loco vocat. r Plea in 
the common Parſh; the Defendant pleaded, That he in Replevio, 
took it in quodam loco vocat. the Plot, abſque hoc, (except that 
| Chat he took it in præd. loco vocat. the common Marsh. 1 Ben! 
Unde petit Judicium de nar. prædict. &c. Et pro Retorno haben- dant muſt 
do he makes a Conuzance under his Yaſter's Command by Di- angel ur- 
ſtreſs fo: Rent Arrear; the Plaintiff replied in Bar of the Co- newer bur 
nuzance, and traverſed the Sein, which the Defendant allleged cbar is not 
in his Baſter ; ta which it was demurred. Et per Cur. The Tra- —_— 
verſe of the Place was only in Abatement, and the Defendant 249. ; 
did do right to make Conuzance pro retorno habendo ; fo other- Mod: Caſes 
wile he could not have a Return and Damages: But the Plain- — 
tiff hould not Have traverſed the Matter of this Conuzance, and Pot g4, 218, 
theretoze having done lo, and Demurrer joined upon it, Holt Chief 2.5, 139 


Juftice held it a Diſcontinuance. 


Cowne verſus Bowles & al. Mich. 2 W. & M. B. R. 


Rehden again three Defendants, viz. A. B. and C. the Defen- 28.4 213 
g dants appeared by Attozney and made Conuzance, and upon Neuer of 


Iſſuc and Trial the Plaintiff was nanſuit, and Judgment fo2 the — = 
thre Dekendants; the Plaintiff bꝛought a Crit of Crro!, and die for Error 
— fo! Erroz, that A. one of the Defendants was an Inkant. —— 
Ja. 193. 1 Sid. 449. 2 Lev. 299. 1 Mod. 47, 296. Carth. 179, S. C. Mod. 7. , 
J, 165. Comb RA B. x Holt — — 205. — , — 9 ö Oe: 


end 


/ 


— nnrns 


94 _AVOWRY. 


: cr0-441- and pet had appeared by Attozney. Et per Cur. The Plaintit gg 
288. not aflign this foz Erro2; becauſe he might have pleaded this , 
i Lev. 181. Abatement to the Conuzance in the Replevin, fo2 the Avowart g 
Red 750- Conuzant is an Atoz to that Purpoſe. Vide 3 Mod. 248. 48 x . 


10. 1 Rolle's Ab. 781. 


Butcher verſus Porter. Bill 4 W. & M. B. 
(3) 


catch. 243. _—_— The Defendant pleaded in Abatement Property 2 
Tadgns: 020 Stranger ; Upon Demurrer the Court reſolved theſe to 
'Ane 5 Points. ift. That the Dekendant may plead Pꝛopctty in | 
4 Leat- 249 Stranger, cither in Bat o; Abatement. 2dly, That where 
Deſendant Collateral Matter is pleaded in Abatement, the Defendant du 
pleads Pro- not have a Return without making an Avowzy; but where 9 
perry. Plta in Abateinent is to the Point of the Aion, as Pꝛopttty x 
make a Sog · the Defendant ſhall have a Return without Avowzy; fo2 wherje 
ns - the P2operty be in the Dekendant 02 a Stranger, the Defratar 
N. Cafes $1. bought to Have a Return, becauſe he had the Poſſeſſion which ws 
2 cro. 519 ſllegally taken fram him by the Keplcvin, when the Plainnf ta 
2 Roll. Rep. no Right. 
04- 

L:iiEat;53. 


Anonymus Hill. 8 Will. III. B. R. 


% 
— 


(a) þ Replevin, the Defendant pleaded that the Cattle were tum 
here De- J in Auter lieu, abſque hoc, &c. Et per Cur. This & 1 
pleads Privat tnuugh, but the Defendant muſt go on and make an Avow? m0 
. — blew, retomo habendo ; pct ſuch Avow?y is only a Suggeffion to tang 
Sagen him Within the Statute of H. S. fo: Damages. Beit fit 
| for Rerwn. Statute no Damages were given, and without ſuch a Surf) 
dees fas on de is not within the Statute ; but that being only fo2 a part 
| 


cular Purpoſe is not traverſable. Ante pl. i. 


| Weeks werſis Speed. Mich. 13 Will. III. XI 


Eplevin fo taking Cattle in quocam loco vocat. the Nu 
CO in quodam alio loco ibidem vocat. the Boggs : Cit 
nlevia. frndant avowed the Taking in prxdiao loco in quo, &c. qui f. 

| — Poſt 4's: was fried in Fer of the locus in quo, &. The Plaintiff Tem 

rar. 224 only anſwered to the locus in quo. &c. which is but t H 

Nos. Cie: two Placrs. Et per Curizm, It is a Diſcontinuance. 


88. 
Poſt 176, & C2 Lv. 2228. N. Lg Holt $61. 


* 
1 R 


* 


Dcontipe- 
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Pract verſus Rurlidge. Trin. 13 Will. III. R R. 


Replevin the Defendant avow'd, and the Plaintiff being non: Se Ben 
it Lought a Writ of ſecond —— — — 
nob d to ſtay the Wirit of Enquiry of Damages. Et — —— 
Chis is a Superſedeas to the Retorno habendo, but not to the =o bsbende, 
Crit of Enquiry cf Damages, faz theſe Damages are not fog der te 
the Thing avowed fo2, but are given dy the Statute of 21 Hl. 8. Ene. 

c. 19. a5 a Compenſation fo2 the Erpence and Trouble the A- Goal. 18g. 
vowant has undergone. Vide Pal. 40. Lat. 52. pe 3"gnry 


f 


„ 


F HY 9 ws nr 5 + 


AUTHORITY. 
Parker verfas Kerr. Paſch 13 Will. III. B. X 


Jeiment ; Upon Trial this Caſe was made fo? the Opi. K <= 
nion of the Court, viz. Charles Kart being ci d in Fee of =o 
r Remainder — 
| s has in Taal, and if he dict without June 2. — 
under Ige, Rant to Elizabeth his ift in Fer. Dy. Keck and « Core- 
ihe Wallet in Chantery was Steward of this Dansz by Patent, = or Cn 
cvercendum deputatumn. Keck appointry rr s.., 
= to be his Deputy, who = | — 


—" ” 6 5 FF = 


ent ſoꝛ by Charles Kett ts take 2 Clerk 
J [{rveraily, en- 
actormumgiy, and 

Defrmnact 


A 


A 


14 
Tt 


f 
if 


”= AUTHORITY. © 


he 
cipal makes him codenant that he will not do any particy, 
Thing which the Pꝛincipal may do, the Covenant is void amy, 
pugnant : As if the Under-Sheriff covenant that he will not e; 
ecute any J2oceſs fo2 moze than 20 J. without ſpecial Matti 
from the High Sheriff; this is void, becauſe the Under-S4e; 
is his Deputy, and the Power of the Deputy cannot be reqrgj, 

Deputy can- Ed to be leſs than that of his Pꝛincipal; ſave only that he ca 

Bepo, but Not make a Deputy, becauſe it implies an Alignment of his wh 

he may em- Power, which he cannot aflign-over. That by Conſequenc, 4 

power ene, was as well authoziſed by Clerk's Writing, given him under yay 

bartievla And Seal, as if z. Keck himſelf had given it ; of which thee 

AR. could be no Queſtion, it being to do a particular Ack. 

Cro. El. 334 adly, Though A. ated in his own Name, without reciting hi 
Dower oz any Relation to it, yet = Taking of a Surrender nug 
be good ; fo2 he muſt be conſidered either as an Attozney, o; dn 
der-Deputy. Suppoſe the firſt, the Law is plain; where a By 
does ſuch an Ad as he cannot do, fs as to be effectual any otherwir 
than by Uirtue of his Authozity, that ſhall be taken to be in En 
cution of his Quthozity : Xut where a Pan has an Interest an 
Quthozity, and does an Act without reciting his Luthoꝛzity, it ca 

Glen 70, 71- be taken to be done by Qirtue of his Intereſt. 6 Co. 17. Jy 

Depury may tho an Under-Sheriff muſt ai in the Name of the High Sher, 

a& eicher iv becauſe the TUrits are direded to the High Sheriff, and ko; other 

Nader particular Reaſons ; pet any other Deputy may aft either inhi 

chat of bis OWN Name 02 the Wame of his Jzincipal. So is the Judgment 

Þrncipal Of Comb's Caſe, tho in arguing it is laid otherwiſe : And lot 

350 is of an Sttoznep, but it is moze regular to ai in the Pamed 

9 Co. 26. the Pzincipal. Laſtly, Suppoſing him to be an Under-Deputy, 
as if he had not been conſtituted to do a particular Thing, but 
to be Clerk's Deputy, this had been void, and he had no real d 
thozity: Pet even that Conſtitution would have given him the Cs 

Ads of a [6Ur and Reputation of an Juthozity, to at as a Steward de Fach 
2 . And what he does as ſuch, is ſufficient among the Tenants, fo 
ent amongit they have no Power to examine his Quthozity, no2 is he torende 
the Tenants them any Account of it. The Caſes of Mo. 109, 110. 1 Lev. 28 
aitheManor. 2 Cro. 552. 2 Ro. 7, 101, 130. ate ſtronger. And ſo it is ofa 
Executoꝛ de Facto, i. e. a Tot Executoꝛ. 13 
Authozities by Letter of Attoꝛney are either General oꝛ Specid, 
thus a Letter of fAttozney may be to ſue in omnibus Caulis me 
tis & movendis, 02 to defend a particular Suit. Sir Philip $& 
ln heCafv of ne), When he went to travel, gave a Letter of Attozney to St 
« particular Thomas Walſingham to a# and ſell all his Lands, and all 5 
Authority Soods and Chattels ; and this was held good: Where the uh 
circumtan- tity is particular, the Party muſt purſue it: Tf the Act vatis 
willnor make t um it, he Departs from his Authozitp, and what he does i 
-the AR void. hoid; but that muſt be intended of a Uariance not in Citum 


TTY N ſtance, but of a UGariance Material and Subſtantial, as * 
1 
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ye Perſon, the Thing, the Eſtate oz the Date is miſtaken ; ag * Rol. Ab: 


a Uarrant of Attoꝛney be to Hugh Barker, and the Execution 501. 
{s pleaded to be by Hu. Bar. Vide Title Qartance, 73. 


* 


BAIL in Civil Caſes. 7 


Anonymus. Mich. 11 Will. III. R R. 


F the Plaintiff in the Aäion ſue the Bail- Bond. he cannot re- ,  , 
fuſe the ſame Perſons to be Ball to the oziginal Action; but raredy 6:. 
if the Plaintiff pꝛoceed againſt the Sheriff by Amerciaments, ON 0 HRS: 
he is not compellable to accept thoſe Perſons that are Sure- erer Ju. 
tics to the Sheriff, to be Bail to his Adion: So if a Cauſe be riſeidion, 
moved by Habeas Corpus out of the Marſhalſea oz any other in- r 
rrio2 Court, and the Bail there offer to be Bail to the Action, accept the 
ere the Plaintiff is compellable to take them, becauſe he might Bail below, 
ut div not except to them below. Aliter where a Cauſe comes {*** 
jither out of London; fo2 the Sufficiency of the Bail there is at Mod. Caſes 
e Peril of the Clerk, and he is reſponſible to the Plaintiff ; ſo — 

hat the Plaintiff had not the Liberty of ertepting againſt them 

Ind the Clerk is not reſponſible if they be deficient in this Court, 

ho' he was in London; Per Holt C. J. 


= IE > © TT 3... 2, To. ww 


Tilly verſus Richardſon. Hill. 1 Ann. B. R. (2-3 
- | Far. 120. 
| EBT on a Bond in C. B. Judgment fo the Plaintiff. Er- a 
Ito was bꝛought in B. R. and Bail put in accoꝛding to the wert of 
Statute, and Judgment affirmed ; thereupon Erroz was bꝛought — 
n Patliament, and the Clerk of the Ertoꝛs refuſed to allow the k. R. new 
uit, unleſs the Party would give a new Recognizance ; and 8 
roderick moved it ought to be allowed without; being not re- N. Sig 
Juirable by the 3 Jac. 1. c. 8. Sed per Cur. 70, 80. 
The firſt Kecogntzance does not include Payment of Coſts to 
* aſlefſed in the Houſe of Lo2ds, and thoſe Cofts ought to be 
jad, and therefoze a new Recognizance ought to be given with- 
the Intent of the Statute; _ it is not the Bulinels of this 


Court 
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he tt 


Court to examine whether Bail was put in upon the firſt Curt 
fo2 the want of that does not hinder the Pzoceſs of the Writ z 
Erroz, but only makes it no Superſedeas. | 


6 Mod. 24- ©: any Action or Suit the Plaintiff muſt except within tw 
Rules of 4 Days after Bail put in, and Notice thereof and of their Place; 
bout pucting Of Abode, or otherwiſe the Bail ſhall be filed. Upon a Habeas 
in Bail, and Coꝛzpus, the Plaintiff hath 28 Days to except againſt Filing the Bal 
"hero, > offered, upon a Cepi Cozpus 20, per Clerk Secondary. Ttin. ;; 
Vid. 1 Lin. TU, 3. B. K. In Error where the Plaintiff finds Bail, the Defen. 
174, 185. dant hath twenty Days to except, and he need not give the Plaintif 
Notice that he excepts ; but he cannot take out Execution without 
ſerving the Plaintiff with a four Days Rule to put in better Bail 
Mich. 3 Ann. B. K. And in other Caſes if the Plaintiff except; 
he muſt give the Defendant Notice, to ſave the perpetual Trouble 


of ſearching the Judges Books. 


Williams verſus Williams. Paf. 8 Will. III. B l. 


al C3 Sued B. in thee Aﬀions, and he put in thzee Bails, 
when a com- 0 Plaintiff recovered in all; Dekendant rendzed Himſelf, 


plete Di. and one of the Bails entered an Exoneratur on the Bail-Piece 
charge of the reſt did nat; Et per Cur. The rendzing is a Diſcharge in po 
3 Bulft. 192. ſe ug to all, but not complete and aitual as to all, till Exon, eq: 


Lill. 187. 
z Lill- 137. tered upon all. 


. pl. 14. 


42 Page verſus Price. Mich. 8 Will. III. B. R. 


(4. 
Bail by Ex- 


ecutors and 

in inferior Ction againſt an Executo2 in an-inferio2 Court, and ſpecid 
—_— 1 Bail put in. It was removed by Habeas Corpus in C. B. and 
1 Sid. 63. the Court held he ſhould put in Bail to appear to a new D2iginil 
368. within two Terms, (but not after) no2 to pay the Condemnation 


v7 ms -25 Money. Jn the ſame Caſe it was held, that in Debt againſtar 
3 Bullt. 316. Erecuts2 on a Judgment ſuggeſting a Devaſtavit, he ſhall giv 
: Lill. 184 Bail, fo2 there the Afton is in the Debet & Detinct. Et Tri. 
6 Mod. 242. 11 W. 3. B. R. fuit dit per Holt. C. J. That in all Cafes wht! 
Cro. Jae. 3530. g Cauſe comes in by Habeas Corpus, the Defendant ſhall find [pt 
Cal cial Bail, ſave in the Caſe of an Exetutoz; and that this th! 


Me do in Favour and Jndulgence to inferioz Jurisditions. 


= Holland verſus Serjeant. Mich. 10 Will. III. BI. 
5 : 


8 H. Cuttoy of the Sheriffs of London upon an Erecutid 

Conftrution I 1. was charged accozding to 4 and 5 W. 3. c. 21. in that 

nd + Cuſtody, and ko; want of pzoceeding in two Terms after, 
, PD 


C. 21. 
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as Diſcharged upon Common Bail, accoꝛzding to the Courſe 
here Perſons are charged in Cuſtody of the Yarſhal ; fo2 by 
jis Ad, the Plaintiff has the ſame Benefit as if the Defendant 
12s in Cuſtod. Mar. And therefoze it is but rcaſonable there 
ould be the fame Rule fo2 the Defendant, 


Etherick verſus Cowper. Hill. 10 Will. III. B. R. 


F. the Sheriff take inſufficient Ball fo2 the Defendant's Appear- (86. 
ance, and the Plaintiff will not accept them, he is liable to an How che 
zion as well as to Amerciaments ; per Holt Chief Juſtice ; ſed becher 
rin. 2 W. 3. B. R. Gravener verſus Soams, it was held, That for raking in- 
o Aion lay againſt the Sheriff fo2 taking inſufficient Bail; but gt. * 
ſhall be amerced if he has not the Body; but if the Plaintiff 10 Co. 99, 
abe an Aſſignment of the Bail-Bond, tho' the Bail be inſufficient, 19>, - , 
he Court will not amerce him. © Foray 
Note; The Plaintiff now takes an Aſſignment of Courſe, but 122. 
je old Way was firſt to give a Rule to the Sheriff to bing in 9g. 
je Body, befoze you could take an Alignment; fo at this Day 183. Pl. 29 
Won ſerve the Sheriff with a Rule to bzing in the Body, befoze | 
ju move to amerce him. Per Cur. SE 


Anonymus. Mich. 10 Will. III. B. R. 


I ſhewed the Compoſition Ack, and that the Plain⸗ 5 
tiff s Debt, accozding to the Compoſition he had made with Merirs ofthe 

|} reſt of his Creditozs, was under ten Pounds; and that the __ 
Maintiff would be bound tho' a Non-Subſcriber : Vet the De- oe bailiog, 

dant was held to ſpectal Bail, becauſe non conſtat that the oft pl. 9. 
laintiff will be bound, fo2 he may deny the Abſconding, &c. So 
at this would be to determine the Merits of the Cauſe, viz. 
hat he was bound by the Compoſition. Aliter, If the Plain⸗ 
Wl had ſubſcribed, o: had been ſummoned befoze a Judge, and 
e Patter had received a Determination. 


r ay ao_— mY w—_—_ 


ur Ormond werſus Brierly. Trin. 10 Will. III. B. R. 


N an action u 
fled, pon a Replevin Bond, common Ball ſhall be LY | 


RS ww 


O 2 Anonymus 
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Anonymus. Hill. 11 Will. III. B. R. 


(9. HE Merits of a Cauſe ſhall not be tried in a Motion fo; 
— 0 Bail. In an Action of Debt upon a Bond, the Oefendant 
Queſtion (ays it was per dureſs, that will not excuſe him from ſpecial Bail, 
upon bailing. f02 the Court will not determine the Merits upon ſuch a Motion, 
Ante pl. 7. no2 put a Slur upon the Plaintiff's Cauſe, which ought to come 

down fairly to Trial without Pꝛejudice; ſo if he ſays it 
uſurious. Per Holt Chief Juſtice, 


* 


Anonymus. Hill. 11 Will. III. B. R. 


C10.) IN an Afton fo: Money won at Play, Gould and Turton were 
=> 1 fo2 denying ſpecial Bail; fo2 ſince the Plaintiff played upon 
Money won Tick, they would not help his Security, and they were fo2 making 
at Play, fta Rule of Court. Holt Chiek Juſtice contra: That the Þ1a- 

ice has been otherwiſe ; and the Contract if under 100 1. is law- 
ful, and the Plaintiff ventured his Money againſt it. That they 
could not ſo far diſcountenance what the Law allowed, and to 
ſay they were not to better his Security ſince he play'd upon Tick, 
would as well pꝛove that there ſhould be no Bail in an Indebitatus 


Aſlumpſit, &. The Rule fo2 ſpecial Bail ſtood, 


Anonymus. Hill. 11 Will. III. B. R. 


40 N Debt upon a Bond to perfozm Covenants, no Vall ſhall be 
nein Bebe 1 given, but with reſpet to the Bzcaches and the Damage done 
vpon a Bond thereby; but the Beaſure of that ſhall be taken from the Plain 
to perform tiff's Path, 


Covenants, 
2 Jo. 97. 1 Lev. 260, 300, 2 Roll. Rep. 53, Noy 8. 


Anonymus. Hill, 11 Will. III. B. R. 


SIC) HERE was a Quettfon if Boil be put in in one Term, an BY ... 
ditional Bail new Batl-(s avved the next Term after, (f this ſhould be 


om — the g Bail as of the firſt Term, oz only of the Term when added; 
Wl be of The Clerks difter'd, but the Court was of Optnſon it was ont 
the laſt Vall of that Term when the addittonal Vall was put in; fo2 the! 
Tom. faith it was not Vall till compleated and accepted, and making 
the avvitional Batl to be Ball of the firſt Term, might do! 
Clrong to a third Perſon, who might be a Purchaſer aſter the 
firſt, and befoze the additional Bail was put in. Per Cur. 


Anon)! 
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Anonymus. Hill. 11 Will. III. B. R. 


PON Non eſt inventus returned on the Capias againit the 3. 
Principal, the Bail's Recognizance is fozfeited in Stri#- _ 

neſs of Law ; but by the Courſe of the Court, if the Pzincipaj Fee e 

be rendered befo2e the Return of Alias Scire facias againſt the tat not plead 
Bail, the Court will ſtay Pꝛoceedings. But inftead of a Scire age. 

ficias againſt Bail, the Plaintiff brought Debt upon the Recog: Rec. 
nizance, and the Bail pleaded a Render befoze the Return of the »+=ce ofB4il. 
Ltitat, i. o. a Latitat aityally ſued out and entered. Et per Cur. Med. Caſes 

Tho this cannot be pleaded, yet the Plaintiff ſhall not by this : Rol. Rep. 

new Courle pꝛevent the Gzace of the Court ; we will allow a 36: 

Render in this Cale of an Action of Debt, as well as a Scire fa. Moor 850. 

cias, and that at any Time befoze the Return of the Latitat, and PCr: 5 Keb 107, 

haps may inlarge the Cime; the Court denied the Caſe in; Keble, 3+, 73%: 0 
Miles and Bateman. Vide Ray. 14. But in regard there had been de r. 
Plcadings in this Caſe, the Defendant was o2dered to pay Cofts, 


Lyell ver. Manucapt. Galletly. Trin, 12 Will. III. R R. 


Das a Judgment obtained again bim, and he reuders him - (4. 


the Capias, * but never gives the Cr. gf. 


A Ade. * 


entered, and a Scire facias tetutned 18 6 


Lumley verſus Quarry. Pal. 1 Ann. B. R. 


AN Ittion was bzonght againſt the Defendant fo? a Ship and _ C 15. ) 

< 1 Cargo; and the Queſtion was, Chether the Defendant ſdauld — 3 

de diſcharged upon common Ball? It was alledged fo2 the Plain. val dy He: 

tif, that the Cauſe came in from London by Habeas Corpus, and des. Corpus, 

therekoze they ought to have ſpecial Bail of Courſe 2 But Holt —— 

CJ. deid that the Court here could eramine into the Cauſe of io the 1 
uon a Habeas Corpus, and took this Oiverlity, that if the — 

Cult of Acton were ſuch as required Bail, tho" it were under the ance 98 

atue of 10 . they would hold the Defendant to Ball: But if S 

de Anon was veratious, 02 ſuch as requiced no Bail, as an — 

Won againſt an Erecutoz, they would dilcharge dim upon common 

Dau: Upon which it was ured ka? the Defendant, that what 

de did with relation to this Dip and Carga, was as Judge of 

de Admiralty in the Weſt Indies? Therefoze no Reaſon why de 

ſhould 
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ſhould be held to Bail: On the other Side it appeared, that the 
Defendant had the Ship and Cargo in his own Cuftody, which 
was intermeddling further than the Duty of his Office warranted, 

and fo2 this Reaſon he was held to Bail ; but otherwiſe not. 
| In a like Caſe, viz. An Action removed by Habcas Corpus, the 
Mod. Cac: Court held there muſt be Bail here; fo2 elſe the Defendant by his 
242. own At puts the Plaintiff in q wozſe Condition than he was ve⸗ 
— 1 low; but they could conſider the quantum ok the Sum, in which 
are 98. the Bail ought be taken, ik the Aion appeared to them to be 


veratious. Mich. 3 Ann. B. R. 


Genbaldo verſus Cognoni. Mich. 3 Ann. B. R. 


( 16.) * bꝛought an Action of Treſpaſs, Aſſault and Battery 
— 2 * 4 by Bill of Middleſex, with an Ac etiam fo2 401. and recovered 
covered ex- 100]. and the Court held, the Bail ſhould not be liable fo? 
ceed theSum moze than the Ac etiam; fo: that is the Meaſure and Szound of 
aa, che Bail his Undertaking : Then the Queſtion aroſe, whether he ſhould 
is not liable. be liable fo2 40 l. and Holt Chief Juſtice held he was not liable at 
6 ved. 99, all; fo2 his Recognizance is to anſwer the Condemnation ; and 
by Name of ſince that cannot be, he is bound to nothing: And Clark the Se: 
Garibaldo . condary affirmed, there was a Rule of Court, that where the 
i M28 Plaintiff recovers a greater Sum than is laid in the Action, the 
2 Keb. 552. Bail ſhall not be chargeable in iſta actione: Another Queſtion 
238,443 aroſe, whether here was any Ball: Foz there cannot be Vail 

a without a Writ, and here the Mrit was returnable of Michael- 


1 Vent. 44. 
Hol 89. mas Term, whereas the Ball was of a Term pzecedent, Et fic 


pendet, 


I 


BAIL in Criminal Caſes. 
Firz-Parrick's Caſe. Trin. 7 Will. III. R R. 
x 1a bor be- 


ITZ patrick was committed to Newgate by the Pꝛivy fault of Pro- 

Countel, fo2 aiding Colonel Dorrington to eſcape out of IT 
the Tower, where he was committed fo2 high Treaſon ; ted. cls, 
and being brought here by Habeas Corpus wag bailed ; Ke. 97. 
becauſe tho the Commitment was koz High Treaſon, yet there 22 
was no Pꝛolecution, and a Seſſions was paſt. 


The King verſus Keat. Mich. 8 Will. III. B. K. 1 
Convict of 
M R. Keat was indiced of Murder, and alſo fo? ſtabbing, and dr tel. 
the Jury found him guilty of Hanſlaughter ; and as to the ble before 


reſt found a ſpecial Gerdick; and Sir Bartholomew Shower mo- Clergy * 
ved he might be bailed ; but it was denied, fo2 he is found expyeſ: 4 fan 17s. 
ly to be guilty of Manſlaughter, and in that Caſe, Bail is never 3 Balg 114. 
allowed till Clergy had. | . . 


Caſes B. R. 
102, 118. 


Liſles Caſe. Mich. 8 Will. III. B. R. 


SLE, who was indicted ok Murder, and found guilty ok (3. 


1 
Laer was bailed befoze Clergy had. Vide Appeal, 4*'e 61. 
ale 3. 


Lord Aylesbury's Cafe. Hill. 8 Will. III. R R. 


O * committed fo2 Treaſon o2 Felony, ought to enter his (4) 
P2aper the firſt Week of the Term oz Bay of the Seffiong Show. 191. 
ert after his Commitment, oz he ſhall not have the Benefit of — 
the Habeas Cor pus Att ; but an EE af Parliament be made prayer on 
which takes away the Power of bailing fo2 a Time, he need not ide Habeas 
hen enter his Payer, fo? that is thereby diſpenſed with: But —— 
Jen he ought to enter it the firſt Week of the Term 02 Day of the ht 
he Sellions after the Expiration of that Aﬀ of Parliament; and — ek of the 


Day of Seſſions aftor Commitment. Comb. 421. S. C. Caſes B. R. 11 ng "Hole 84. 


fo2 
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» Jon. 224: fo2 want thereof, the Benefit of the Habeas Corpus At was de, 
Lu 1. Hed; but becauſe the Defendant had been long in Pziſon, and 
his Trial had been delayed, and Affidavit was made that his Lite 


was in Danger, the Court bailed him. 


Lord Mohun's Caſe. Mich. 9 Will. III. B. R. 


1 8 5 ? be a Man be found guitty of Murder by the Cozoner's Jnquef, 
ily of we ſometimes bail him, becauſe the Cozoner pꝛoceeds upon 
Morder by Depoſitions taken in w2iting which we may look into. _ Other: 
er, Aogvet, Wile if a Man be found guilty of Murder by a Gzand Jury; be. 
bailable ; o- Cauſe the Court cannot take INotice of their Evidence, which they 
ery if by their Dath are bound to conceal, Et per Cur. There is ng 
1 Bulft, 85, Difference between Peers and Commoners as to Bail, 
3 Bulſt. 113. 1 Roll. Rep, 268. 1 Syd. 316. Skin. 683. S. C. Holt 84. 


Marriot Caſs. Mich. 9 Will. III. B K. 


e Arriot was committed fo2 fozging Jndozfements upon Et: 

demeanor, che quer-Bills ; and upon a Habeas Corpus was bafled be: 
cauſe the Crime was only a great Yisdemeano? ; fo2 tho' the 
koꝛging the Kills be Felony ; yet fozging the Indozſement is not, 
It is Felony per 8 & 9 W. 3. cap. 20. 


— —— — —_ e 


Anonymus. Trin. 11 Will. III. B. R. 


Poſt 4. S. being committed upon an Indickment koz Murder, moved 
Totters Cale Js to be bailed, and this within lels than thzee Weeks of the 
One indided Seſſions: Rokesby and Turton were fo? bailing him; becauſe the 
of Murder Evidence upon the Affidavits read, did not ſeem to them ſufficient 
ought not to tg pꝛove him guilty. Holt C. J. and Gould contra. The El 
upon Aﬀida- Dence does affeft him, and that is enough. The allowing the 
davics of the Faygur of Ball may diſcourage the Pꝛolecution; therefore itis 
2 Jon. 222. not fit the Court ſhould declare their Opinion of the Evident! 
Stil. 116. bekozehand; fo2 it muſt pꝛejudice the Pꝛiſoner on the one Side, 0! 


Nele the Pꝛoletutoꝛ on the other. 


Rex 


—_ * 
— 3 a Sy Y 4. ao A 
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1 


Rex verſus Daviſon. Trin. 12 Will. III. B. R. 


Ua a Habeas Corpus to bzing up the Body of one (.) 
Daviſon a Quaker, the Cauſe return'd was a Writ of n. sten on 
Excommunicato capiendo, which recited a Significavit of an Ex- nicatocapi- 
communication fo2 teaching School without a Licence; and the eodo, bail- 
Court doubting whether this was an Offence, deſired to hear dee 
Counſel upon it; and then Pz. Northey moved he might be of the Ha- 
bailed in the mean Time; and cited ſeveral Authozities that a Man den Corpus 
might be bailed, while the Legality of the Return is under the Congdera- 
Conſideration ofthe Court. Vaugh. 157. Lat. 174. 1 Cro. 552, tion of the 
557- And alſo Price's Caſe, Mich. 29 Car. 2. B. R. Who was 8 8 
taken upon an Excommunicato capiendo, and bzought up by Ha- Far. 16, 39. 
beas Corpus and bailed, while the Return was under Conſidera- Pot 294, 
tion; and in that Caſe the Court being againſt Price upon the 17 501, 
Return, his Counſel inſiſted that he could not be committed 552, 558. 
again, and thought they had got an Advantage that Way, but 22 TS 


notwithſtanding that he was recommitted. He cited alſo Clerk's 67. 


terim curia adviſare vult; and the Condition of the Recognizance Hat 88 8. C. 


— * 


muſt bail 02 remand Men in convenient Time. The ſame Rule 
was made this Term in Reynold's Caſe, (wha was committed 
by the Court of Aldermen, koz aſliſting to marry a City-Ozphan) 
while the Court consider d the Return. 


Anonymus. Trin. I Ann. B. R. 


T HE Defendant in an Indigment in B. R. being bail'd on the (9. 

L Indictment, and likewiſe in a Civil Anion then pending a- Diſchar of 
ſainſt him in C. B. render'd himſelf in Diſcharge of his Bail in the Beil in an | 
Civil Attion to the Fleet, and from thence by Habeas Corpus he ie will 
mov d himſelf to the King's Bench and eſcaped. His Ball to the — 
Inditment mov'd that their Recognizance might not be eſtreated, Bail on an 
Mtending he was taken out of their Cuſtody by his Commitment „ 
tothe Parſhal; ſed non allocatur, fo? they muſt take Care ot him 

there, and they might have had him committed in Diſcharge of 


em. Ex motione Broderick and Raymond. 


P Dr. 
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n—_—_— 


Dr. Watſon's Cafe. Mich. 1 Ann. B. R. 


. 20.) R. Watſon, late Biſhop of St. David's, was taken on an 
any Perl Excom. capiendo, and bzought into B. R. by Habeas Corpus, 
ment is dif- and pleaded to the CUrit, that he was a Lozd of Parliament, 
crerioary, and moved to be bailed, while the Ketomn was under Confidera. 
Coure wit tion. And Powell ſafd, Though it had been done, it was in their 
refuſo itif Diſcretion, and was contrary to the Statute of Weſtminſter, 
Defendant and he did not think it Diſcretion upon ſuch a Plea, which eve: 
lea. ry Body knew to be falſe, he being depzived by Commiſtionerg 
Mod. caſes, of Delegates, of which Powell was one on the Appeal. Holt 
Poſt 4 C. J. agreed; and that though they could nat take judicial No: 
S. C. tice of the Fratlty of his Plea, yet it (ould lead their Diſcre: 
3 b. 293 tlon; and he was not bailed. 


P- 4+ 
Far. 56, 117- Carth. 484. 3 Salk. 90. 5 Mod. 433. Holt 631. 


Domina Regina verſus Layton. Paſch. 4 Ann. B. R. 


FS Ayton and others were committed by the Lozd Mayo) of 
Von Error IL. London, upon his Gew, fo2 a foxcible Detainer, and fined 
viction for a 100 l. and committed in Execution, and the Reco2d of the Con: 
forcible De · hiſtion was removed by Certiorari, and the Dekendant bought 
cainer, e, u UUrit of Erro2 coram nobis, and aſſigned Errdz in Perſon; 


Fendant re- 


Fuſed ro be and now it was mov'd they might be balled. Vide 1 Cro. 557. 


_— Keb. 43. Sid. 320, 2 Keb. 173. Broderick contra urged, That 
: Keb. 4j. in Etro; to reverſe an Outlawzy the Court will take Ball, but 


Th: King not to reverſe a Judgment in an Indläment: At laſt the Court 
mere. kekuled to bail him, being in Execution fo2 a Fine, and having 


Poſt 353, committed a very notozious Beach of the Peace in the heart of 
on” the City; tho' a long Uacation was coming on. | 


* BAILIEFE. 


BAILIF F. 
9 Trevilian verſus Pyne. 


Eplevin ; Defendant makes Conuſance as Bailiff to, Cn. 
IS. Plaintiff pleads that he took them de injuria ſua 2 
propria, abſque hoc that he was Bailiff to J. S. To Goods or Re- 
this it was demurred: And after Argument, the Tra- plexin, ifhe 
verſe was held to be well taken; and a Difference obſerved be: make, Conu- 
tween an Action of Treſpaſs quare Clauſum fregit, and an Acklon — Tra- 
of Treſpaſs fo2 taking Cattle 02 Replevin. In the firſt Caſe if 227 be 
the Defendant juſtifies an Entry to the Cloſe by Command, oz ſufficient ; 
as Bailiff to one in whom he alledges the Freehold to be, the —-» + 
Plaintiff ſhall not in his Replication traverſe the Command; je. 
becauſe it would admit the Truth of the reft of the Plea, viz. 9 Co. 33, 
That the Freehold was in J. S. and not in the Plaintiff, which Seb. 23 
would be ſulficient to bar his Adion, whether the Defendant was ce. 
impowered by J. S. to enter, oz not impower'd; fo2 it is not ma- 8 31. 
terial that the Defendant has done a Wrong to a Stranger, if it ne. A U. 
be none to the Plaintiff : But in the other two Caſes, ik the 112 s. c. 
Defendant juſtifies taking my Cattle as Bailiff to J. S. in whom Pos 40g. 
he lays a Citle to take them, as fo2 Oiſtreſs, oz other Cauſe, 
there it may be material to traverſe the Command o2 Authozity; 
fo2 tho J. S. had Right to take the Cattle, yet a Stranger 
who had no Authozity from him, will be liable; ſo that both Parts of 33 H. 6. 3. . 
the Defendant's Plea in this Caſe muit be true, and therekoze 
an Anſwer to any Part is ſufficient ; ſo in Treſpaſs fo2 taking 
Goods, Aliter in Treſpaſs quare Clauſum fregit. Vide 1 Leon. 


jo. 2 Leon. 169, 216, Yelv. 148. 3 Lev. 20. contra. 1 Ro. Rep. 
46, Cro. El. 14. 


e e 


Matthews verſus Carew. Mich. 1 Ann. B. R. 


Reſpaſs fo; taking his Tankard; Defendant pleaded that, KC MN 
at a Court-Leet at Weſtminſter præſentatum fuit, That tionasBaili® 
the Plaintiff in a Cellar within the Leet did melt Tallow, ad pi. oe 
Commune Nocumentum, &c. fo: which he was amerced 5 s. by jcyyis an 
the Jurozs, unde habuit Notitiam, and fo2 that being requeſted amercemene | 


e did not pay, the Defendant as Batliff to the Dean and Chap. Sur Eftear 
or Warrant of the Steward muſt be ſhewn. Show. 61. 3 Mod. 137. Carth. 73. Skin. 383. 


P 2 ter, 


BANKRU PTS. 
ter, & per eorum mandat. diſtrained: Et per Cur. iff, Tt is 
ſufficient to plcad præſentatum ſuit without averring in Fa that 
he did melt, 8c. fo2 non refert as to him whether the Offence wag 
done 02 not, ſince there was a Pꝛelentment: And the Court took 
i Lil, 159. a Difference between a Replevin and Crefpaſs ; in the firſt, the 
Bailiff is an Aﬀ02, and is to recover, which ſhall be upon the 
Nerits; But in Treſpaſs, as in this Caſe, the Bailiff is only to ex 
cuſe the Urong. Vide 3 Cro. 885. 27 H. 8. 8. 3 Leon. 14. 
Poſt 40). But Secondly, This Plea is naught, becauſe the Defendant 
Showers juſtikying as Bailiff, ought to have let out ſome Eſtreat of the 
Rep. 61, 62. Court, 02 Warrant from the Steward, and to have juſtified yn: 


an. 685. 
44 i der that. Vide Mo. 573, 607, 847. 3 Cro. 698, 748. 


BANKRUPTS. 
Cary verſus Criſp. Pal. 1 Will. & Mar. B. R. 


1 Plaintiff became Bankrupt, and Commiſſion was taken out, 
| and ſo all his Goods, &c. belonged to the Commiſſioners, 


out of the 


'T'S\ J. an Indebitatus Aſſumpſit; The Defendant pleaded that the Wl * 


Bankrupt till &c. The Platntiff demurred and had Judgment; fo? till an 
amgnment- Alignment the Property of the Goods is not transferred out of le 
' : * 1 , | mi 
vid. 1 Lil. the Bankrupt. Vide Statute 1 Jac. 1. c. 15. h. 13. - 
400. | 
| — B. 

Paine & al. verſus Teap & al. Hill. 2 W. & M. CB 
Ne 


8 L PON an Englih Bill in the Erchequer the Barons 
the Bankrupt pꝛayed the ©pinion of the Judges ok C. B. The Caſe was, 
2 nog H. becomes Bankrupt, and long after was outlawed. Che King 
cy commit- made a Leaſc of the 332ofits of his Lands, and alſo a Gant of A 
red, cannot Hig Chattels: Afterwards a Commiſſion of Bankrupcy was taken We... 


[ out; and the Queſtion was, whether oz how far this Outlaw, not 


if Credicors Leaſe and Gzant, ſhould pꝛejudice the Creditozs of the Bam We... 

Hit have acqui» rupt ? | | 
| re in his. F held 
\_ERate.- 1 Lev. 8. 1 Vent. 193. 2 Lev. 50, 1 


ll! And first, it was taken. fo2 certain, That where a Perſon When 


indebted to the King, and aiſo to a Subject, the King ſhall halt 
4 | Preferend 


Jo 


do 


BANKRUPTS 

— 2 — IE, — Cay OQ— 
preference in Payment, 2dly, That ua ſubſeguent ac of the | 
'Sankrupt con defeat the Intereſt: his Creditozs have by hits 
Bankrupcy in his Eſtate. 3dly, That the King hath by, Cam, 
mon Law fuch, a Power to require bis Hubjeds ta anſwer ail 
Demands of Law and Juftice, that not appearing upon P2oceis 
is ſuch a Contempt of Law, that the Perfon Guilty is put out 
of the Law, fozfeits his Soads and Chagtels, 11 H. 6. 17. big 
Leaſes fo2 Pears, 9 H. 6. 21. and his Tru in ſuch Leaſes. 2 
Ro $07. Hob, * and the Pꝛoſits of bis Lands of Freehold. 
9 H. 6. 20. 21 BH. 7. 7. | £7 

Reſolved therefo2e, 1ſt, That the Creditozs are not hurt by n vent. 193. 
the Outlamzy; fo2 that was his own At aud by his own Default, Joe 2% 
and the vokuntary permitting himſelf to kg outlawed, ſhall not pe: = $id. 176. 
judice them. 2 Sid. 115. 2dly, That the Aflignee of the King's * 
Leaſe having pald 37 1. fo2 it, is a Purchaſer within the 21 fac. 
1, c. 19. nat to be impeached by the Tommiſſion ſued out five | 
Pears after the Bankrupcy. 


Cane verſus Coleman. Trin. 2 W. & M. in Cam. 
Scacc. Intr. in B. R. Mich. 1 Jac. 2. Rot. 166. 


Ndebitatus, fo2 Money had and received to his Uſe; on a ſnecial 1,575 Pri. 
Cervit the Caſe was, H. being a Silk-man oben B SER fon Wow 0s 
and to C. 50 1. B. arreſts him fo2 the 100 J. in the Sheriff's nr. 3* 
Court, and had Bail : ifter that, viz. within a Month, H. gays rupey. O. 
off C. and after that rendered himſelf in Diſcharge of his Ball in #<rviſeif be 
B's Aion. And Note, 21 Jac. 1. c. 19. ſays, He ſhall be a Bank- Vide infra. 
rupt from the Time of the tirſt Arreſt. Et per Cur. That is any Pl . 
ma be taken from the Time of the firft Arreſt, upon which he 7e fl. , 
bs in Paiſon, not where he puts in _ſuficient Bail, koz that uw. 479. 
might be infinitelp pzejudicial and miſchievous ; and no Pan; be. 58. 
could ever ſafely pay oz receive from a Tradeſman. Adjudged in 1.“ #1 
B. R. and affirmed in Erro2 in Cam. Scacc', | Far. 139. = 
g Skin. 230. 


Newton verſus Trigg. Trin. 3 W. & M. B. R. Intr. 
Mich. 1 Jac. 2. Rot. 226. 


1 N Innkeeper being alſo Part- owner of a Ship, and having Show: 98, 
51 l. Stock ir the Ship, ablconded: Eyre Juſtice held, C. #5 it 
is to the Share of the Ship that was nothing; -fo2 that it is Comb. 181, | 
not a Stock in Potentia to trade with, that will Mate a Pank - lankeeper | 
tupt; but there muſt be a trading therewith in Facto. And he ubs — 2 
held that an Inntzeeper could not be a Bankrupt, fo2 he is not like *bour Bank- 


Trader, he muſt receive all Comers, and feed them and lodge cn | 


em, taking a reafonable Rate; which if he Bo not, he is Jn; Car h. 49 


able, Holt C. J. concurred, and that he is not taken Noticg — 
Cro. Jac, 585. Cro. Car. 31, 549. 
— 3 


Dyer 158. b. Of in Law, as a Trader, but as an Hoſt, Hoſpitator; and he 


on 


To TBANKRUPTS. 


un 


2 Cro. 609. is paid not meerly fo2 his Pꝛoviſions, but alſo fo2 his Care, 
— 526. Palins, Pzoteition and Security; and he buys Meat and Dying, 
g not fo2 Sale o2 Trading, but fo; Accommodation. And an Inn⸗ 
keeper cannot make a Contraft ad libitum; noꝛ does he buy oz ſell 
Buying and At large, but to Gueſt only: And the Chief Juſtice held, That 
ſelling under where ⸗ ever a Man buys and ſells under a particular Reſtraint and 
a parciovler Limitation, he is not a Seller within the Statute. as a Com 
not within Mmiflioner of the Navy, and ſo of a Farmer. Vide Shower's Re: 
the Statute. po2ts, 3 Mod. 326, | ; 


Bird verſus Sedgwick. Taſ. 5 W. & M. B. R. 


2 


( A Gentleman of the Temple went from hence to Lisbon where 
ed — he turned Fa#02, and traded to England, and bꝛoke: Blen- 
ding fromFo- co Argued that the Statutes about Bankrupts do not extend 
reign Parts tg Perſons out of the Realm ; The Subjet of them is Caſes of 
bes Bank, Arreſts, Outlawzies and Departing out of the Realm; and the 
rupt. 21 Jac. 1. which extends to Aliens, is only Aliens reſident here; 
92 Pet the Court held him a Bankrupt, by reaſon of his trading ht: 


2 Vern, 162. ther and back again, which gained him a Credit here. Per Cur, 
on a Trial at Bar. | 


Hopkins verſus Ellis. Trin. 3 Ann. coram Holt C. 7, 
At Nit prius at Guild-hall. 


( 6. 2 PON an Iſſue directed out of Chancery, Mhether Bank 
As ag tupt oz not at ſuch a Time: It was held per Holt Chief 
dunn be Juſtice, That if H. commits a plain Ac of Bankrupcy, as keep 

urged by ing Þouſe, &c. tho' he after goes abzoad and is a great Dealer, 
cealingarer- yet that will not purge the firſt ac of Bankrupcy, but he will fil 
therwiſe if remain a Bankrupt; But if the Ack was not plain but dowtbtfil, 
_ then going abzoad and dealing, &c. will be an Evidence to et: 
=. IP plain the Intent of the firſt Act; koz if it was not done to defraud 
15. Creditozs, and keep out of the Map, it will not be an At 
28 253, Pankrupcy within the Statute: Alſo if after a plain Ack of Bank: 
tar. 139. kupcy he pays off oz compounds with all his Creditozs, he is: 
Holt 95. S. C. come a new Man. | 


Smith werſus Stracy. Trin. 2 Ann. coram Holt C. |. 
At Niſi prius at Guild-hall. | 


C7.) IN Trover the Caſe was; J. S. was arreſted at the Suit of 
and put in Bail; afterwards upon a Scire facias at another 
Suit, his Goods were ſold to the Plaintiff; after this J. 8. — 

4 | 


- ww 
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ders himſelf in Diſcharge of his Bail, and goes to Pꝛiſon. And if petendant 
Holt C. J. inclined (contrary to the Caſe of Duncomb and Wal- — 
ter in 3 Lev. 57. Wherein he was of Counſel, but not ſatisfied With bi. Bail, and 
the Judgment,) That J. S. was a Bankrupt from the Time of the = go 
Arteſt, not from the Render only; fo2 if H. is arreſted at the Suit * 
of A. and puts in Bail, and that pending, is after arreſted at the from the Ar- 
Sult of B. and goes to Pziſon and lies two Months, he is bp ved. Dees 
the fit of Parltament Bankrupt from the Time of the firſt Ar- pl. 3. os 
reſt by A. But it appearing in this Caſe that the Commiſſion was Ter. 17. 


taken out befoze the two Wonths were expired from the Render, : gs #5: 


it was held to be iil taken out, J. S. not being then a Bankrupt. 238. = 
and thereupon the Plaintiff had a Gerdick. S988 


| pl. 1. 


Kiggil verſus Player. Paſch. 7 Ann. B. R. 


Sllgnee ok Contmiffioners of Bankrupcy bꝛought Trover on (8.) 
[A their own Polleſſion, ut de bonis ſuis propriis; and that they Alkgnee has 
came to the Pands of the Defendant, and he converted them. ger ar 
Ind upon” Evidence it appeared the Converſion was by execu⸗ from the 
ting a Fieri facias on the Goods in the Declaration, after the via of che 
Bankruptcy, and befoze the Alignment, and it was not p2oved an to deo 
that the Plaintiff had demanded them; and this being made a au Meſne 
Caſe, it was argued, That by Aſſignment the Aſtignee had a Pꝛo⸗ pa Ro. 
perty by Relation from the very Time of the Bankrupcy, and there 554. 

vas no meſne Interval ok Time; as where one takes out Let- . . 
ters of Adminiſtration, he has a Pꝛoperty from the Death of the RG 
Inteſtate, and may declare generally ut de bonis ſuis propriis, even 1 Sid. 272. 
befoze an Adminfftration ſued out. But Holt denied this, and ſaid, Jg. 
he ought to declare ſpectally, and ſo the Plaintiff might have done 

In the principal Caſe, and he relied upon the Caſe of Perry and 

Bowyer; and laid the Aſignee was in by Relation from the Time 

A Bankaupcy, ſo as to Avoid all meſne aas, but not lo as to be 


itually inveſted with the very Pꝛoperty. Adjournat'. 


0 ſlurions of the Fudges upon the Statute 4 & 5 Ann. 
„17. in Serjeants Inn in Chancery-Lane, Dec. 3. 
he 1706. Y | 


„THAT the firſt Clauſe of the Ac ertends only to ſuch ag Refolurions 
hall firſt become Bankrupts after the 24th Day of *f*»Juwxes 

une 1706, who are underſtood to be thoſe againſt whom no ike 4 & 5 

miſſion of Bankruptcy was ſued out befoze that Time. And _ againſt 

the Certificate of the Commiſſioners do not inention the Party — 

due firſt become a Bankrupt after that Time, it ought to be Nnkruph. 

mla d fo2 that Cauſe : But it is however thought fit any 

ned, that befoze the Certificate be dilallow'd, ſome Pzoof be 


made 


112 Bargain and Sale of Goods. 
made by the Creditozs of the Party's being a Bankrupt befgy 
that Time. 
2dly, That there ought to be a Certificate of the Allowance o; 
Diſallowance made upon the Reference, and that remitted to the 
Lo2d Keeper. | 
3dly, That the A# having impowered the Judges to deter: 
mine prout, 8c. there is by Implication a Power given them 
to examine Witneſſes viva voce, and that the ſaid Method be 
taken where Mitneſſes are to be had; but where there are ng 
Witneſſes, that the Copies of Affidavits filed in Chancery and 
ſwomn befoze a Maſter extraoꝛdinary, be receiv'd and read; and 
\ that Aﬀidavits taken befoze the Judges, to whom the Patter is re: 
kerr'd, may be read. 
4thiy, That the Judges make out Summons fo2 Witnefes, 
5thly, That the ſecond Clauſe in the Ac extends to thoſe that 
were Bankrupts befoze the 1oth of March 1705. againſt whom 
there were Commiſſions then ſued out and ſubſiſting: Ik the 
Matters were determined and Commiſſion cloſed, oz if ſuperſe 
ded 02 repealed, 02 Commiſſioners all dead, unleſs the ſame were 
renewed oz reviv'd, 02 Procedendos fn reaſonable Time, viz, 
within alk a Year at leaſt, then not within this Clauſe, and the 
Certificate to be dilallowed. | 


Bargain and Sale of Goods. 


Callonel wer. Briggs. Trin. 2 Ann. coram Holt C. 7 
At Niſi prius at Guild-hall. | 


Hob. 11 N Agreement was, that the Defendant ſhould pay 4 
= much Money fir Months after the Bargain, the Pal 
+ 9 tiff transferring Stock. The Plaintiff at the ſame Cim 
Thingis to be gave a Note to the Defendant to transfer the Stock, th 
the Conde. Defendant paying, &c. Et per Holt C. J. It either Party woll 


other, tho* (ile upon this Agreement, the Plaintiff, fo2 not paying, 0! f 
— 1 — Dekendant fo2 not transferring, the one muſt aver and pn 
ber. a Transfer 02 a Tender, and the other a Payment 02 a Cen 


ſes, Perfor- 
mance mul fo2 transferring in the firſt Bargain was a Condition precede 
a 1 ä r 


Bargain and Sale of Goods. 113 


1 * . Ml... Mos. Mt a 4 


and tho' there be mutual Pꝛomiſes, yet if one thing be the Con- P*#, 577, 
lidcration of the other, there a Perfozmance is neceſſary to be Nm 188. 
ayerred,. unleſs. a certain Dap be appointed  fo2 JPerfozmance : Sid. 423. 

1 Saund. 319. Tf J fell you my Þozſe fo2 10 l. if von will have 1% 147: 
the pozfe, J mutt have the Money, oz, if J will have the Money, Mod. Cates, 
you muſt have the Hoyle; thercfoze he obliged the Plaintiff ei⸗ e 4: 
yer - p2ove a Transfer, oz a Tender and Refuſal within the ſix ze 

onths. 4 | TITER 3 4 


Langfort verſus Adminiſtratrix of Tiler. Paſ. ; Ann. 
coram Holt C. F. At Niſi prius at Guild-hall. 


TUE Defendant, who was Adminiftratrix to her late Hul E. en "OY 
band, uſed to deal in Tea in his Life-time, and bought four binds che 
Tubs of the Plaintiff at ſo much per Tub, one of which the paid bara 
to and took. away, leaving 50 J. in earneſt fo2 the other thee ; che Vendee, 
and Holt Chief Juſtice ruled, 1ſt, That the Husband was liable dor may 
won the Wife's Contract, becauſe they cohabited. 2dly, That a. 
notwithſtanding the Earneſt, the Monep muſt be paid upon fetch- Poft,: 16,118, 
ng away the Goods, becauſe-no other Time fo2 Payment is ap- 4 Ce 
pointed. 3dly, That Earneſt only binds the Bargain, and gives Keb. 337. 

the Party a Right to demand; but then a Demand without the nen 61. 
Payment of the Boney fs void, 4thly, That after Earneſt given [,4** 9 
the Uendo2 cannot ſell the Goods to another, without a Default 1 sid. 109, 
n the Gendee; and therefoze if the Uendee does not come and pay #5. . 

and take the Goods, the Uendoz ought to go and requeſt him; Vent. 155. 
and then if he does not come and pay, and take away the Goods 5. © 4 Mod. 
in convenient Time, the Agreement is diſſolved, and he is at Li- 1 27? 
berty to ſell them to any other Perſon. 


WW 


BARON and FEME. 


Nelthrop & Us. ver. Anderſon. Mich. 4 W. & M. B. N. 
(1.) i = by Baron and Feme, and the Plaintiffs declare 


— quod cum Poſleſſionat. fuerunt, &c. the Defendant con: 
Baron and verted ad dampnum ipſorum; held naught after Uer: 
* dit; fo2 the Poſſeſſion of the Wife is the Poſſeſſion of 
boch, naught her Husband, and lo is the Pꝛoperty; ſo that the Converſion 
«frerver0i3: cannot be to the Damage of the Wife, but of the husband only, 
& zg. N. B. So in Treſpaſs fo2 taking Goods. Far. 105. But if th 
2 Cro. 77- Trover was befoze, the Converſion after, they may, o2 may not 
join. 1 Vent. 260. 1 Sid. 172. 


Buckley ver. Collier. Mich. 4 W. & M. B. R. Rot. 20 


Mod. 2,6, Natron and Feme declared, That the Defendant being indebted 
Baron muſt to them koz Wozk done by the Wife, in making him a Pe 
bring Ation ruke, he p2omiled to pay and had not paid, ad dampn. inforum, 
Work done &c. To this there was a frivolous Plea, and upon that a Demur: 
by the Wife rer. The Plaintiff cited 3 Cro. 205. 3 Cro. 61, 96. 1 Cro. 438, 
curing +* But relied pzincipally upon Burchet's Caſe. Per Cur. Burchet' 
unleſs there Caſe differs; there was an erp2eſs Pꝛomiſe to the Wife, and to 
— — 2 that the husband aſſented by bzinging an Ackion thereupon: But 
eite. here is no expꝛels Pꝛomiſe laid to the Mile; here is nothing but 
Mod. Cales, the Pꝛomiſe in Law, and that muſt be to the Pusband, who mul 
Bens part habe the Fruits of his Wife's Labour, fo2 which he may bring! 
712. pl. 3. Quantum meruit: Alſo the Advantage of the Mike's CUozk ſhall 
carth. 251+ not ſurvive to the Wife, but goes to the Executozs of the but: 
; Salk, 63. band; fo? if the Mike dies, her Debts fall upon the Husband; 

and therefo2e ſo ſhall the P2ofits of her Trade to the Þugbands 

Executoꝛs. But this muſt be intended of Wozk done during the 


Coverture, and not after. Judgment pro. Def. 


Carpenter werſus Fauſtin. Hill. 7 Will III. l. 


If 8. be in Ction was bzought againſt Baron and Feme fo2 a Batten 

Cuſtody, a done by the Mike; the Þusband was a Pꝛiſoner in 

Declaration King's Bench befoze the Aﬀion bꝛought, and the Plaintiff 1 

cannotbede-1jyered a Declaration to the Turnkey of the Paiſon againſt 0 

gainſt him and his Wife, but Proceſs muſt be ſued our, and Wife arreſted. S. C. Comb. 355: " * 
| I 


50 


WE 


W Sh FLY —_—_— 


BARON and FEME. 117 


* U — 


Ko 


j 


hand and Cife fo2 this Battery; and upon Rules given to 
plead, Judgment was entered by Nil dicit againſt both, and the 
(life taken in Execution. Sir Bartholomew Shower moved that 
this was irregular; fo upon Delivery of the Declaration, the 
busband ſhould have filed Common Ball fo2 him and his Mike; 
02 ſhould have made an Attozney fox him and his Wife, who 
hould have appeared fo2 them: Et per Holt C. J. The Plain- 
tiff ought to have ſued out Pꝛoceſs againſt husband and Wife, 
and the Sheriff ſhould have returned a Non eſt Inventus fo2 the i 
husband, and a Cepi corpus fo2 the Wife ; and then upon Com- Keb ;55 
mon Ball filed fo2 her, there might be Judgment againſt both: Far. 10. oo 
Jt was objecked, If there be P2oceſs againſt Baron and Feme, 39. 
and Non elt Inventus foꝛ the Baron, and a Cepi as to the Feme, 1 % 
he ſhall be diſcharged, Vide 2 Cro. 445. To which Holt anſwer- In 48ions 
ed, No; ſhe ſhall not be diſcharged but upon Common Bail, and 28, nen 
then new P2oceſs ſhall go againſt the Baron with an 1dem dics Baron ſhall 
given to the Mike. Vide 1 Mod. 8. accord. And becauſe no Bail bive a Bail 
was entered fo2 the Wife the Judgment was ſet aſide. Poſtca Hill. Balto bab. 
8W. B. R. In another Caſe Holt C. J. held, Jf an Action be » Le»: , 5+. 
bought againſt Þusband and uike, and the Þusband is arreft- . 6, 
ed, he ſhall give a Ball- Bond fo2 the Appearance of him and his 1 544. 25. 
(Wife, and muſt put in Bail fo2 both; but if one bzing an Aﬀton “ Nad. '7- 
= the husband only, he cannot declare againſt Pusband and 
+. . * : 


Chamberlain verſus Hewſon. Hill. 7 Will. III. B. R. 


RS. Hewſon, the Mike of Colonel Hewſon, ſued Pꝛs. (4 
1 Chamberlain in the Spiritual Court fo Adultery with her 5 des. 69. 
busband, and obtained a Sentence againſt her and Coſts; Co⸗ — 
onel Hewſon releaſed theſe Coſts to Ps. Chamberlain, not- Cofts ad- 
vithſtanding which, zs. Hewſon p2oſecuted her in Court Chyi-13749.* — 
an fo2 the Coſts; Upon which it was moved here fo2 a Pꝛohibi. Spiritual 
ton. And it was urged contra, That the pꝛincipal Matter was of Court, volefs 
Ccleſiaſtical Conuzance, and that they ought not to be hindered — 
py a Yatter which is incident and neceſſary, Et per Holt Alimony al- 
5 J. It a Feme Covert ſue another in the Spiritual Court — Abr 
-ontinence with her Þusband, and recover 101. Coſts, and the zes. pi. s. 
usband releaſe them, ſhe is by this barred ; So it is if. husband Moor 565, 
Wife be divozced a Menſa & thoro, and a Legacy is left to the 1 Rot. Neg. 
"I and the Pusband releaſe it, ſhe is thereby barred, fox the 46. . 
— continues, and the husband hath all her Right; but ik Nan 264. 
47. and Mike be divozced a Menſa & thoro, and the Cre. El. 908. 
has her Almony, and ſues koz Dakamatlon oz other Injury, * Rol. Abe. 
here has Coſts, and the Husband releaſes them, this ſhall <3 448 


a bar the Wife, koz theſe Law; come in lieu ot what he hath TOY 
G wie 


e. , 
ſpent 4g; „ 


2 —— — « 
— 
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* * 
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CroCer.222 ſpent out of her Alimony, which is a lepatate Maintenance, any 
3 Me. 71. not in the Power of her Þusband. 


Deerly verſus The Dutcheſs of Mazarine. Hill, 
8 Will. IL BR 


CH} At fo2 Mages and Money lent; on Non Aſſumpſit the 
— 8 Detendant pꝛove ſhe was married, and her Pusband alive 
Comb. 492 in France: The Jtity found fo2 the Plaintiff; upon which, as a 
Poſt 646 TJerdit againſt Evidence, ſhe moved fo2 a new Trial, but twas 
| denied; fo2 it ſhall be intended ſhe was divozced: Belldes, the 
ÞtiSband is an Allen Enemy, and in that Caſe why is not hi 
Mike chargeable as a Feme ſole, as much as if he had abjured 9 
been baniſhed: TWihich was the Caſe of the Lady Belknap and 
Weyland. Co. Lit. 132. b. 133. a. | * | 


Todd ver. Stoakes. Mich. 8 W. 3. coram Holt C. 7 
n A. Niſi prius at Gui -hall. 


Wife cannot 
charge her 


Huband, af- THE Plaintiff was an Apothecary, and ſerved the Oelen 
Separation vant's Wife with Phyſick, who lived ſeparate from her 
by Conſent, Pusband, and had a ſeparate Allowance of 20 1. per Annum: 
with ſeparate Et per Holt C. J. Jf Baron and Feme ſeparate by Conſent, an 
: Lev. 5. ſhe has a leparate Allowance, tis unreaſonable ſhe ſhould have i; 
* 147, ſtill in her Power to charge him; and it is not to be pꝛeſumed, 
1 Mod. 9. but Tradeſmen that deal with her truſt her on her own Credit, 
1 and not on the Credit of her Pusband, and a perſonal Notice is 
156. not neceſſary ; tis ſufficient that it be publick and commony 
1Venr.42,71. Known. He | 

1. Keb. 69. 
S. C. Caſes 


—— Woodyer werſus Greſham. Mich. 9 Will. III. B. 


1 Udgment was recovered by a Feme ſole, who after marritd, 
Carth, 3, ] and her Dusband and ſhe ſued a Scire facias, and had an Ia 
1 84d. 337. of Executton, but bekoze Execution executed the Wike dich: 
1 Rol. abr. The Husband ſued out a new Scire facias; to which it was d 
35 G-5- murred: Shower objetted, that the Award on the firft Scire f:civ 
dy Baron and MAD? no Alteration, fo2 the Execution ſtill mnſt be grounded u 
Feme upon « the firſt Judgment, and not upon the Award, and that this vein? 
Jorge , Choſe en Action muſt go the Adminfſtratoz of the Alke, m 
the kene, ndt the ſtitviving Htsband. Et per Holt E. J. This Caſe 
while fole, kers not from the Caſe ok Obrian and Ram, whirh was fn tl 
Execution Cont, Mich. 3 Jac. 2. Rot. 192. Judgment was recovered agen 
awerded d Feme ſole, who after marrried; a Scire facias was ſucd # 
Feme dies, it agatuſt the Dusband and Urife, and Judgment quod habeat 

the Husband. Vide 3 Mod. 186. 1 Mod. 179. Cro, Car. 208, 519. S. C. Skin. 682, Comb. le: 
103, 455- 3 Salk. 63. Holt 101, N 

1 ecution 
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ecutionem ſuam againſt Þusband and Mike, de debito & damp- Moor 761. 
nis predict. After this Award, and befoze Execution executed, the; dg 
Uike died, and after her Death a new Scire facias was iſſued a- Hg Ad 
gainſt the Þugband, and he was held chargeable ; which pꝛoves - 

that the Award oz Judgment quod fiat executio on the Scire faci- _ _ 
as, makes a plain Alteration ; fo2 the Þusband ſurviving had CroCr.232. 
not been liable upon the firſt Judgment only: By the ſame rea- 14 195: 
ſon, the Award upon the Scire facias is attached in the Husband, 

and ſhall ſurvive, fo2 it is but equal the husband ſhould charge in 

the lame meaſure he may be charged. | 


Yard verſus Ellard. Mich. 10 Will. III. B. R. 
| As quod cum Defendens Indebitatus fuiſſet Uxori ipſi- « 8. ) 


us Quer. ut Executrici A. in decem libris pro arreragiis red- S. C. Carih. 
ditus, & in Conſideratione quod ipſe querens conceſſiſſet ei ulteri- 12 Caſes 
orem diem pro ſolutione inde, idem Defendens pred. querenti pro- &c: 341. 
miſiſſet ſolvere dictas decem libras, &c. Uerdict on Non Aſſumpſit — of 
fro Quer. And now it was objeſted that the Ulife was not joined, cri gives « 
and that ſhe is an Executrix and may ſurvive, and the Money des Day no 
will be Allets, and her Life muſt be averred, Vide Yelv. 84. Et Heredato- 
per Cur, That is true; And further, if befoze Recovery the »bo makes « | 
husband had died, ſhe had been reſto2ed to her Aion fo2 the Ar- Nba 
tears, fo2 that Duty was not extinguiſhed by the new Pꝛomiſe: On way bring 
the other Side, if the Mike had died, the PÞusband could not have be, Aion 
ſued, which is the Reaſon her Life muſt be averred ; but notwith- wg che wits. 
ſtanding all this, the Action is well bzought without joining the Wife, 2 Cro. 110. 
becauſe ſhe was not pzivy to this Contract, and the Þusband was l Rer. 
toreceive the Money, and might releaſe it, the Adminiſtration be- Bro. Baron 
ing devolved on him; And the Recovery of rhe Þusband will a- gem: 
mount to a Devaſtavit, becauſe his Executs2 will be intitled to C40 B R. 
ſue out Execution, and ſo it differs from a Judgment where the 2 N 


Mion is bꝛought in the Name of the Þugband and Ulife, 
Anonymus. Hill. 1 Ann. B. R. 


Arrant of Attozney was given to confeſs Jud 
| we! | üdgment to a (.) 
Feme ſole who afterwards married, Inthis Caſe the Cautt n. ab, 


ewe Leave, notwith&auning the Barriage, to enter Jud 

* 'udgment, fo? 351. 
yy Ao Authozity ſhall not be deemed to be revoked — — F. 1 G. 2, 
ng ed, becauſe it is fo the Þugband's Advantage; like a Gzant vater Wer. 


aReverſion to a Feme ſole who marries befo | 
e Atto2nment 2 Pet rant of A- 
e Tenant may attom afterwards ; Aliter, if a Feme ole — torney iven 


to confeſs 


Warrant of Attomney and marrie 

WLUaTY ries; fo2 that is to charge the jodgment a- 
— Ex motione Pz. King, Contra Show, 91. phe * — Fome: 
4 he ſhould be charged in this Caſe, as well as fo2 a b.“ 0 
ond 92 other Debt, which he's liable fo2 during the Coverture, Co. Lie. 


e not after, 1 Rol. Abr. 351. F. 1. G. 3. . é Ä 
Poſt 399. 


3 
3 Nod. 186. Cumber 242. 2 Saund. 213. 4 Co. 61. a. Moor 469, pl. 668. Show. 91. con. 
Ether- 


S8. C. Holt 102. 
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Etherington verſus Parrot. Paſ. 2 Ann. Coram Holt 
C. 7. At Niſi prius at Guild-hall. 


11 12 Caſe fo2 Goods ſold and delivered, the Evidence to charge 
Wife's Con- 1 the Defendant was, that the Defendant's Mike bought the 
N Soods to make her Clothes, and that they co-habited. On the c: 
from his pre- ther Side it was pꝛoved ſhe was very ertravagant, and uſed to 
ſumed Aſſent patyn her Clothes koz Money, and get D2ink with the Boney: 
ony; beer. That ſhe had pawned one Suit that coſt 7 l. fo2 20s, and being 
preſly dif. redeemed by the Husband, pawned them again fo2 leſs; and that 
lenrs before ſhe needed no Clothes when ſhe bought theſe, and that the De: 
1 Sid. 113, kendant the laſt Time he. payed the Plaintiff, warned the Plain, 
425. tiff's Servant not to truſt her any moze, and to give his Maſter 
6 rod: 239» Notice of it. Et per Holt C. J. | 


Ante 116. 1 Lev. 4. 1 Sid. 229. S. C. Holt 102, 


Tf a husband turns away his Mike, he gives her Credit where: 
ever ſhe goes, and muſt pay ko; Neceſſartes fo2 her. 
But if ſhe runs away from her Þusband, he ſhall not be bound 
£ by any Contra ſhe makes. 
pad, On the other Side, while they cohabit, the Þusband ſhall ap 
2 Lev. 116. (wer all Contracts of hers fo2 Neceſſaries : Foz his Aſſent ſhall be 
Sg 9 pꝛeſumed to all neccſſary Contracts, upon the Account of Cohi- 


141, 142. biting, unleſs the contrary appear. 


1 Vent. 1, 42. 
1 Sid. 425. ü 
But if the contrary appear, as by the Warning in this Caſe, 
there is no room fo2 ſuch a Pꝛeſumption. And there was no Neel 
ſity in this Caſe, and Notice to the Servant was ſufficient. 
If a Woman Alſo the Chief Juſtice ſaid, that if a Woman takes up Goods, 
cakes up M2- as Silk fo2 the Purpoſe, and pawns them befoze they are made it 
uns them to Clothes, the wusband ſhall not pay fo2 them; becauſe they nt 
before chey ver came to his Ale: Otherwiſe ik made up and wozn, and tha 
are made in- 
to Clothes, pawned. 
Husband is not liable. Fitz. Debt. 41. Cro. Jac. 258. 


Warr verſus Huntly. Paſ. 2 Ann. Coram Holt C. 7 
A. Niſi prius in Middleſex. 


R ÞE Caſe was, An ozdinary Wozking-man married a Ws 
earn'd by the man of the like Condition; and after Co-habitation fo2 ſoul 


Wife living Time the Dugband left her, and during his Abſence, the (Wil 


ſeparate, 


ſhall go 0. WO2KED; and this Adlon being bꝛought fo2 her Dyet, 'twas hen 
wards her that the Money ſhe earned ſhould go to keep her. 
I | | 


Mainte- 
nance. 
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Ruſſel & Ux. verſus Corne. Fill. 2 Ann. B. R. 


Reſpaſs and falſe Impriſonment, by Baron and Feme, per (12) 
T quod negotia domeſtica of the pusband remanſerunt in- 5. C. 5 Mod. 
feta ad grave dampnum ipſorum. After Uerdi# fo2 the Plaintiffs, tic. 599. 
it was obje#ed fn Arreſt of Judgment, That here being a ſpecial : Cro. 302. 
Damage lald to the husband, the Action ſhould have been bzought I=erion 
by him alone. But it was held good, becauſe Batter may be per quod ne- 
laid fo2 Aggravation of Damages, fo2 which no Action would lie; — of = 
as breaking his Þouſe, and beating his Daughter; and yet Tref: 5,8. ;cman- 
paſs will not lie fo beating his Daughter. p. 642. And the Plain- cer ad dam 
3 dals wolf 
ter Verdict. Matter may be laid by way of Aggra vation, for which no Action will lie. Mod. Caſes, 


Ke. 26. 10 Rep. 131. Cro. Car. 90. 8. C. 2 Salk. 640. by the Name of Rulilel verſ. Camb. 
2 Salk. 593, 594, 642. Show. 180. 1 Keb. 787. 


Robinſon verſus Greinold. Pal. 3 Ann. Coram Holt 
C. J. A. Niſi prius at Guild-hall. 


TY O' the Wife be ever ſo lewd, pet while ſhe cohabits with . 
her husband, he is bound to find her Necefſaries and pay 1, cl. 
fo! them; fo2 he took her koz better fo2 wozſe; ſo ft he runs away Hole 103. 
from her, 02 turns her away: But if ſhe goes away from him, ed. 6, 
when ſuch Separation becomes notozious, whoever gives her Cre- 1 Ven. 42. 
dit, does it at his Peril; fo2 the pusband is not liable, unleſs he * Vent. 155. 
takes her again; fo2 then it is as if a Woman had eloped at Com. 5 
mon Law, ſhe thereby loſt her Dower; but if ſhe came again, and 129. 

the Husband received her, the Right of Dower is revived, ahead ner 


. * * li 
Neceſlaries of the Wife after Elopement notorious, unleſs he takes her again. Ante, 11 1 


2 Ley. 16. 2 Keb. 554. Lit. Rep. 30). 1 Roll. 351. Co, Lit. 32. a. b. 


Hiydon verſus Gould. 4 Juli, 9 Ann. At the Court 
of Delegates in Serjeants- Inn Fleer-ſtreer. 


AC had Iſſue three Daughters. Margarct, married to (14. 
Richard Gould; Elizabeth who married Franklin; and Re- Marriage by 
cen who marred Haydon ; Rebecca depoſited 180 1. in the *,"** L41- 
pms of Gould, and took his Bond payable to Franklin foz her habicarion, 
le; Rebecca died, and Haydon her husband took Adminiſtra- vi!) nee. 
an: And now Richard Gould and his Wife ſued a Repeal upon 1s Adi. 


Is Suggeſtion, That Rebecca and Haydon were never married; fracion to 
nd it appeared in Fact that they were Sabbatarians, and mar: 8 
a hy one of their Miniſters in a Sabbatarian Congregation, woman and 
io that they uſed the Fozm of the Common Praper ercept the lte. 

if; and that they lived together as Dan and Uite as long 2 n 
* the Woman' lived, viz. ſeven Pears: On the other Hand it 
ma, That the Hinifter was a meer Lay-man and not in O2- 

5; upon which the Letters of Adminiffration were repealed, 


and 


MM. * * 8 


*— n. 


ARD 


and new Adminiſtration granted to Margaret Gould, &c. and ngy 
that Sentence upon an Appeal was affirmed by the Delegates, 
foꝛ Haydon demanding a Right duc to Him as Husband, by the 
Eccleſiaſtical Law, muſt pꝛove Himſelf a Pusband acco2Ding tn 
that Law, to intitle himſelk in this Caſe : And tho' perhaps it 
ſhould be ſo, that the (life who is the weaker Ser, oz the zue 
of this Marriage who are in no Fault, might intitle themſelves by 
ſuch Barriage to a tempoꝛal Right, yet the husband Himſelf why 
is in Fault, ſhall never intitle himſelf by the mere Reputation ck 
a Marriage, without Right. Jn this Caſe it was urged, That 
this Marriage was not a mere Nulfity, becauſe by the Law of 
Nature the Contract was ſufficieat ; and tho' the politive Lan 
o2datns that Marriage ſhall be by the Pꝛieſt, yet that makes ſuch 
a Marriage as this irregular only, but not void ; unlels the 
poſitive Law had gone on and ozdained it erpzefſy to be <, 
Vide Mo. 169, 170. Bradt. lib. 4. c. 8, 9. 3 Ja. 1. c. 5, 1; 
But the Court ruled ut ſupra : And a Caſe? was cited out of 
Swinb. where ſuch a Parriage was ruled void: And an At of 
Parliament was made to confirm the Parriages contrafted during 
the Uſurpation, viz. 13 Car. 2. c. 35. and the conſtant Fon of 
pleading Marriage fs, that it was per Presbyterum Sacris Ordint 
bus conſtitutum, "INF 


BASTARD. 


Pride verſus The Earls of Bath and Montague. Hill 
| | 6 Will. III. B. R. 


3 Jectment by Pride againſt the Earls of Bath and Montague 
S.C. 3 Lev. Pride the Plaintiff made Title, as Heir to George Obit 
Hott ok Albemarle, pzovitig himſelf the Son of one, ll 


The Rule was B2other to the Duke, and that the Duke died with 


chat H. hall Olit Iſſue. The Defendants gave Evidence, that Duke Geo 
norbebaſtar- had Iſſue Duke Chriſtopher, who conveyed to him: Plau 
his Death, gabe Evidence that Duke Chriſtopher was a Baſtard, - bega 
holdsonly in gf ſuch a Woman, who at the Time of her Marriage with! 
Baſtardeigne ſaid George Duke of Albemarle, was married to another Yi 


& Mulier who was then and yet living. Gpon this it was objetted, © 
. 340. 5 a 


I 


= 


28 2 _ 
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ſinte Duke George and this Moman lived together as Pan and 8 A 
;Tife, and were now dean, the Plaintiff could not be admitted to £7125, 
baſtardize the Iſſue, who was dead alſo, and who, during his 244 «. 
whole Life, was reputed and taken to be the legitimate Son of 37 — 
the Duke, and ſtyled by the Duke himſelk in his Oced of Settle- Cour: can- 
ment, and his laſt Wit! and Teſtament, his Son and Heir; Et not give Sen- 
uod juſtum non eſt aliquem poſt mortem facere baſtardum. "The — bet 
Court held this true of ſich a Baſtard as is meant by Lit. in his after Parties 
Caſe of Baſtard eigne and mulier puiſne, i. e. ſuch a Baſtard ag creed be- 
is bon befo2e the Elſpouſals of a Father and Mother who macry proceedonly 
afterwards ; and ſaid the Rule ertended only to that Caſe, It bro fiuce 
H. marries a Woman, and that Moman marries. again, living 8 48. 
H. the laſt Marriage is void without any Divozce; and the Jury Fiz. Baſtar- 
ſhall try the Fact which pꝛoves ft no Marriage: And the Reaſon, — — 
why the Spiritual Court cannot give Sentence to annul a War: , Roll. Abs. 
ringe after the Death of the Parties is, becauſe the Sentence 345 | 


is given only pro ſalute Animæ, and then 'tis too late. 


— 


62.) 
Rex werſus Barebaker. 7 0g 
| | Order topay, 
Ader of Juſtices to pay ſo much Boney by Meek, till the . — ny 
Child is fourteen Pears of Age, is naught; fo2 the Ju⸗ be 14 Years 
ſtices have no Power but to indemnify the Pariſh; and that is * is ill. 
only to oblige him to maintain the Child as long as it is 02 may: MA 33 


be chargeable, | Black. 234. 


5 h | Set. ad Rem. 
Wood's Caſe. Mich. ro Will. III. R R. 


145. 
Woman big with Child was removed by Ozder of two Ju- 5. 4 J p 
ſtices from A. to B. and was there bzought to Bed; B. ap- in B. pending 
pealed, and on the Appeal, the Joman was ſent back to A. Et _ _ 

r Curiam : So ought the Child; fo2 all was ſuſpended by the oval of the 
Appeal: And now the Pother's Right of ſettling upon B. is a- Mother 
boided ab Initio, © 2 TRE | — 2 
after reverſed) is ſettled in A. Poſt 474, 485, 528, 332. Black. 204. S. C. Set. and Rem. 147. 


Inter Inhabitan. Paroch. Weſtbury & Coſtham. | 
Trin. 3 Ann, B. R. fr 


\ Poo! Woman with Child being unmarried, was by Over ok (4 
two Juſtices removed from Weſtbury in Wilts to Coſtham, Mod. Cates 
ld bought to Bed there: Coſtham appealed at the-nert Seſſions, 1 Silk. 474, 
nd the Oder was reverſed : Afterwards, by Oꝛder of two Jus 53z- 
ces, the Child was ſent to Coſtham; they appealed, and the 
der was confirmed. At laſt all was removed into B. R. Et per 
ur. The Virth at Coſtham did not ſettle the Child there, be- 
ule it was under an illegal 1 pꝛocured by Weſtbury, which 
| Over 


__ TT. 


k > x reverſed, is than this, that the 
der being reverſed, the Matter is no moꝛe 0 
— RIoeured the Woman to go thither. 8 os 


Begins verſus Murrey. Mich. 3 Aon. B. K. 


*Y a frecial Ower of Seſſions the Queſtion was, It 
if K. bo u. Ra be . and during the Time the Wife 


wa mare d | 


;_— ut with Child. whether this Child be a Baſtard within the 
RG Ties * — _— Et per Cur. If the Husband was out 

of bio wife's = the four Seas during all the Time of the Wife's going wit 

Gu, the Child, the Child is a Baſtard ; but if he were here at all withi 

Child is 0 the Time it is legitimate, and no Baſtard. | And becauſe it did 

— 9 not appear by the Oꝛder — the Þugband was ablent all the 

dal ze. Time, the ©2der was quaſhed. 

Br. Baſtardy, 

20, 21. 


Regina ver ſus Weſton. Trin. 4 Ann. B. R. 


| ; adjudged the Father of a Baſtard by 
4, TE Pte. Errglen wis taken to the der. 10 C 
gas Se Ar to pay ſo much weekly to oblong ey 
paid to the ̃ the In b 
Seen. Poor; Sed non alloc. Kan as before wo der ide Honey tot 
7 4 _ — _ Mo [Inhabitants ſo now they may is 
3 d to two oz th? | —— 
. — — The ſecond Exception was, That p = — 
nel 10 we the ſaid two Juſtices doth adjudge, Sc. ey A. hi 
ger cular inſtead of do; and 1 Cro. 489. 1 cite : * aun Fu 
werfe de good. That was an Jndiament on the 3 k. 7. © But dhe Kalt 
cauſe id® wood and others, quod ipſi cepit £02 ni gs Car. 1. Rot. 
Acheter. that Cale being ſearched, which is in Hill. 13 Can bct ceßt 
Ed. - inter placita coron, the Tnditment was mo 2 — 
de, wherefoze this n et Er A. kd the Caſe was i 
ſtead of the Paſ. 4 Ann. by Habeas Corpus ; < 
Plural. Weſton had appealed to the Seſlons where "the gn Bop 0 
firmed, and he committed foz not paying the one laben G 
87 18 Ela. M2. King took this Exception to the Return 0 ded againft | 
57, "eons pus. viz, That the Seftions (ould have p2ocer = 
3 pus, | Chief Jufttce: I they} | 
mult proceed ance. Et per Holt l 5 | 
n his Recognt3 pe but 
on Recogni- upd : ſons has no Power to commit, U | 
ZanCce. ceed on the 18 Eliz. the De ae t if on the z Car 1. t e Sel | 
may commit. 115 may commit, as the two Juſtice —— 
unteſs the Party put in Security to per an 
- pear at the next Seſſions. 


pa — — 9 go LA, cow mm tas QA. 


. 
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Inter the Pariſhes of St. George and St. Margaret 
Weſtminſter. Mich. 5 Ann. B. R. | _ Child das 
ren after Di- 

PON d ſpecial Oꝛder ot Seſſions, wherein the Fa# was * 
ſtated fo2 the Opinion of the Court, the Caſe was, That 1 
H. was divoꝛced à menſa & thoro, and afterwards his Mike ga dr ne. 
lived with one Ellis in Adultery, in the Pariſh of St. Giles, and _— 
had ſeveral Childzen called Ellis, and regiſtred as his. Et per voluntary Se- 
Cur, When a Moman is ſeparated from her Þusband by ſuch a fes ban! 
Divozce, the Childzen ſhe has during the Separation, are Ba- chat the Huf. 
fards; fo2 we will intend a due Obedience to the Sentence, un- dd bad no 
leſs the contrary be ſhewed; but ff Baron and Feme without — 09 
Sentence part and live ſeparate, the Childzen ſhall be taken to Co. Lit 23 5. 
ie Legitimate, and ſo deem 'd till the contrary be pꝛov'd; fo2 Ac: S c 237 
eſs hall be intended: But if a ſpecial Uerdi# find the Man had Serr. ard 


no Acceſs, it is a Baſtard; and ſo was the Opinion of my Loꝛd ge 
Hale in the Caſe of Dickens and Collins. . ER — A. Q. 


Inter the Pariſh of Budworth and Townſhip of Dum- 
ply in Lanc. Hill. 5 Ann. B. R. 


1 an Oꝛder made thirty Years ago, on the Pariſh of 8.) 
Budworth, fo: Maintenance of a Baftard-Child, bozn in Black. 238. 
the Townſhip of Nether Dumply within that Pariſh, which Oꝛder s. C. 
bas now removed befoze the Court by Certiorari : Ft was held, — 
iff, That an Ozder made upon the Overſecrs of any Pariſh by Order for 
tbo Juſtices, fo2 raiſing a Sum towards the Maintenance of a —— 
DH * 1 * * —— the Settlement of — the, 
| at Pariſh ; fo of —— 
teſted but pzeſumed. , Wr; . 
dy, That the Clauſe in the Statute of the 13 & 14 Car. 2. Statute 13 
2. which pꝛovides that diſtinck Townſhips of large Pariſhes er 5 
| the Nozthern Countries, ſhall reſpeitively pꝛovide fo2 their relaces only 
700), under the Penaltp mentioned in the 43 Eliz. c. 2. muſt be ww Maince- 
Merſood with Reſpet to the Maintenance of pooz and impo- oor, = 

| \ Perſons, and not with Reſpe# to Baſtards who are p20vf- Baſtards. 

| 10 2 — — — if - Baſtard be grown up, and 

' & ow impotent, he map be relieved as a 8 

that Statute, ; F W 


R 2 
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Regina verſus Odam. Mich. 12 Ann. B. . 


Juice ay Ader fo2 Maintenance of a Baſtard-Child was excepted ta 
— + by Mz. Page, becauſe the Defendant is upon Sight of the 
gum in groſ. Oꝛder to pay 91. in Gzoſs, and after that ſo much weekly, Et 
x Sid. 322 per Cur, By the Statute the Juſtices are to take Order for Re. 
9 336. lief of tho Pariſh, and Keeping of the Child, by Payment of 
Ante 121. Money weekly, or other Suſtentation; and this may be only In. 
c demnpkying the Pariſh ko Money laid out befoze the reputed Fa 


Sett. and ther was found, 


Rem. 258. 


BILLS of EXCHANGE 


Clark werſ. Mundal. 3 W. & M. Coram Holt C., 
At Niſi prius at Guild-hall. 


12 4 — f 
B. a Bill of Having a Bill of Exchange payable to him, and d 
— being indebted to B. in a Sum of Honey, ſends an b 
— of "ak | 0 indozſes this Bill tg B. Afterwards B. brought Aſlump ty 
— 1 eG | ſit againſt A. fo2 the Money, and on Non Aſſumplit A fy 


as Evidence Cave in Evidence this Bill of Exchange indozſed, and that it hal 
on Non Al. lain Co long in B's Hands after it was payable, and reckoned 
4 3 91 as Money paid and in his Þands ; but it was diſallowed ; fd 
8 a Blll ſhall never go in Diſcharge of a pꝛecedent Debt, except 
died. Ci, be Part of the Contract that it ſhould be ſo, Ik A- ſells Seon 
5 to B. and B. is to give a Vill in Satiskadion, B. is diſcharg 
2 Salk. 442. though the Bill is never paid, fo2 the Bill is Payment : 
3 4*-53 otherwiſe a Bill ſhould never diſcharge a p2ecedent Debt . 
Caſes B. N Contratz but if Part be received, it call be only a Dilchat 


203 11g, Of the old Debt fo2 ſo much. 


I 


Hods 
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Hodges verſus Steward. Paſch. 3 W. & M. B. R. 


FR 
N an Aion on the Caſe on an Inland Bill of Exchange bzought 38. 4 
| by the Indozſee againſt the Dꝛawer, theſe following Points Skis. 346. 
were reſolved. | Comb 206 
it, U Difference was taken between à ill payable ta J. S. 02 36 © 
Beater, and J. S. 02 Ozder; fo2 a Bill payable to J S. 02 Bearer, Pil payable 
is not aflignable by the Contract, ſo as to enable the Jndozſee to Bearer l, no: 
bing an Action if the Dꝛawer refuſe to pay, becauſe there is no enable to 
ſuch Authozity given to the Party by the firſt Contract, and the Bake *» 
Effect of it is only to diſcharge the Dzawee, ik he pays it to the; _ 
Bearer, though he comes to it by Trover, Theft, oz otherwiſe, 5-4-36.37. 


But when the Bill is payable to J. S. o: Ozder, there an erpieſs 3,105, 3 


Power is given to the Party to aſſign, and the Jndozſee may e. 10. 
maintain an Aﬀfon. 

2dly, Cho an Afignment of a Bill payable to J. S. o: Bearer, dur cb ar 
he no goon Aftignment to charge the Oꝛawer with an Adlon on ergebe 
the Bill; yet it is a good Eill between the Yndozſo2 and Indozſee, 1ndocfor. 
and the Jndozſo? is liable to an Action fo; the Money; fo2 the Jn- $0 "33: 
doxſfement is in Nature of a new Bill. 8 


zdly, It being objeed, That in this Caſe there was no 9, B 
berment of the Dekendant's being a Merchant, Jt was anſwer'd — 
by the Court, that the Dꝛawing the Vill was a ſufficient Mer⸗ ber Purpoſe. 
chandizing and Negotiating to this Purpole. „ 

4thly, The Plaintiff declared on a ſpectal Cuſtom in London, Carib. 82, 83. 


(02 the Bearer to have this Action. Co which the Dekendant: veor. 292. 


V WW demurced, without traverſing the Cuſto 

| m; lo that he confeſſed it,. 1. 293 
. whereas in Truth, there was no ſuch Cuſtom; and the Court "op 
f bas of Dpinjon that fo2 this Reaſon, Judgment ſhould be given 


0} the Plaintiff, fo2 tho the Court is to take Notice of the Law 

of Merchants, as Part of the Law of England; pet 4 ones Poſt 129. 

{axe Notice of the Cuſtom of particular Places; and the Cuſtom Mod. Caſes 

In the Declaration being ſufficient to maintain the Action, and that *? 

dung confeffed, he had admitted Judgment againft himſelf, 2 

_thly, Cwas held that a general Indebitatus Aſſumpfit will not — poten 

— Bill of Exchange fo2 want of a Conſideration, foꝛ it is but Bill of Ex- 

7 dence of a P2omiſe ts pay, which is but a Nudum pactum ; Woge. 

. 1 he muſt either bzing a Special 2iion on the Cuſtom Hard. 485 
erchants, oz elſe a general [ndebitatus againſt the Dzawer 1 Mod. 285. 


02 Bo 7 Keb. 695, 
Honey received to his Ale. Judgment pro Quere 1137 2 


pinkney 


/ 
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Pinkney verſus Hall. Hill. 8 Will. III. B. R. 
(3-) Y the Cuſtom ok England where there are two joint Traders, 


of Bill upon D and one accepts a Bill dzawn on both lor him and Partner 
bone big ft binds both, if it concerns the Trade ; otherwiſe if it concern 
ba. b. if ir the Accepto2 only fn a diſtin Intereſt and Reſpet. 

concerns the Joint Trade. 5 Mod. 398. 6 Mod. 36. 2 Salk. 442. 


| 
Clark verſus Pigot. Paſch. 10 Will. III. B. R. 


lt) LARK having a Bill of Erchange payable to him oz O; 
— 2 der, puts his Name upon it, leaving a vacant Space abobt, 
does not ae- AND ſends it to J. S. his Friend, who got it accepted; but the 
fer de re Mouey not being paid, Clark brought an Indebitatus Aſſumplt 
periy with- Againſt the Accepto? ; And it was objecked on Evidence, that the 
— ny Pꝛoperty was transferred to J. S. It per Holt C. J. J. S. had it 
Poit irg. in his Power to aft either as Servant o2 Aſſignee 2: Tf he had fl 
zo. led up the blank Space making the Bill payable to him, that 
Cale BR would have witneſſed his Eletſon to have received it as Jndozſee, 
> but that being omitted, his Intention is pzeſumed to ad only as 

Servant to Clark, whole J2ame he would uſe only in Onder to 


wzite the Acquittance over it. 


Anonymus. Mich. 10 Will. III. Coram Holt C. | 
At Niſi prius at Guild-hall. 


ESD. - Bank Bill payable to A. o2 Bearer, being given to A. and 
BankBillyill loſt, was found by a Stranger, who transferred it to C. fy 
he ageinl 2 a valuable Conſideration; C. got a new Bill in his own Name, 
Perſon ind- Et per Holt C. J. A. may have Trover againſt the Stranger whi 
bat ageint FOUND the Bill, fo2 he had no Title, though the Payment to hin 
vis Aſhence. would have invemnified the Bank ; but A. cannot maintain Cre: 
Gro. £1524; ver agalnſt C. by Keaſon of the Courſe of Trade, which creatts 


Cro Car.:62. d JNoperty tn the Aﬀlignee 02 Bearer. 


en 
; Anonymus. Mich. 10 Will. III. Coram Holt C. f 
At Niſi prius at Guild-hall. 


6.) Bill of Exchange being made payable to A. oz Over, 4. l 
Indorſor 1s dozſes it to B. B. cannot ſue A. unleſs he firſt endeavour' 
o kind out the firſt D2awer to demand it of him fo? the Indo 
of Drawer. I only a Utarranto? fo2 the Payment of the Dꝛawer, and ther 
Vide infra foze liable only on his Dekault; and ſuch Endeavour muſt 
parry verſus ©t forth in the Declaration. 


Poſt 133. Show. Rep. 319. Poſt 12. pl. 9. 
I 


. 


All 


„ 
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Allen verſus Dockwra. Mich. 10 Will. III. Coram 
Treby C J. At Niſi prius at Guildhall. < 


Bill was dꝛawn on Sutor payable in thꝛee Days ; Sutor 5.) 

tzoke, the Perſon to whom it was payable kept the Bill by At Common 
wm four Pears, and then bzought Alſumpfit againft the Dzawer : r Prover 
Ft per Treby C. J. When one diaus a Bill of Exchange, de nn 
ſybjets himſelf to the Payment, if the Perſon on whom it was Ne 
dawn refuſes either to accept o2 pay: Yet that is with this LI Danes 
mitation, that ff the Bill be not paid in convenſent Time, the Non-pay- 
verſon to whom ft is payable ſhall give the Dꝛawer Notice there- . —_ 
of; fo2 otherwiſe the Law will imply the Bifl paſd, becauſe there yoa pl. , 
is a Truſt between the Parties, and it may be p2eſudicſal to Sew. Ney. 
Commerce, if a Bflf may riſe up to charge the Dzawer at any JT, «44, 
Dittance of Time; when in the mean Time all Reckonings an - 
accounts are adjuſted between the Dzawer and Dzawee, as 


(8.) 


Jackſon verſus Pigot. 10 Will. III. B. R. 
| : | Promide to 
HE Plaintiff declared on a Bill of Exchange dzawn by J. S. 98! — 


on the Defeudant, dated the »5th of March 1696. papable bitte fer 
d Yonth after Sight, and that poſtea ſcilt. 27th of April, 167. _—_— poſt. 
de rived it to the Defendant, and he p2omiſed to pay it ſecundum — 2 
norem biſtæ præd. After Gerdid fo2 the Plaintiff on Non Af. & C 

inpit, (t was moved in Arreſt of Judgment that this Banner of == > K 
eclaring was abſurd, it being {mpoſſible to pay ſecundum tenotem 

illz at the Time of the Pꝛomiſe. Et per Cur. Where the Time „ 1 

( Payment is paſt at the Acceptance of the Bill, the Acceptance ol. 11. 

in be anly to pay the Money; and if de was ſo abfard as to po D 

we to pay the Money ſeeundum tenorem bill; pet that is ns 


ue in Law now, than a Promiſe to pay the Boney generally. 
pit it is better to dectare in fitch a Cale bre ® general — 
the Boney. Per Hoke C. J. | 
Lambert werſas Pack. Pal. 11 Will. III. Coram - 
Holt C. 7. At Niſi prius in London. (9.) 
; | What things 
IN tic on. the Caſe way bzought on a Bift of Exchange iu de pate 


ence, 1ft, That there is na ueed to move the Dzawer's Handy 2 c, Kr 
ru? tho” ir de a-foygen Biff, the Putioſhy is bound to pop fr. dene in « 
, Che Plaſntif muſt pꝛove that he vemanved it of rhe Bu — 
N + um upon whom it was dꝛawn, and that he refus'd to pay it, ane e f. 
that he ſought him and could net find him; fo2 otherwiſe — 
ber.“ 


\ agaluſt the Indonoz; and ft was tulen by Holt E. J. upon e chewe ia. 


— Et ee EE ts 


with the 


- Diſcourr. {ute Purchaſe , but if to A. 02 O2der, and it is indozſed Blank, am 


_ »gainſt * pap ft, per quod onerabilis devenit, &c. but laid no expꝛeſs Pn 


Garth 505. ledging an erpzeſs P2omiſe, it muſt be taken fo2 a mere 9 
2 
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he cannot re ſozt to the Indozſoz. 3dly, That this was done n 
Ante 127. Convenient Time; fo? if they ſtand and are reſponſible a conyy. 
pl. 7. nient Time after the Aſſignment, and no Demand made, the 5, 
- doxſee ſhall not charge the Jndoz\oz. The Time fo2 fozeign Biltz 
is thꝛee Days, and no Allowance is to be made fo2 Sundays am 

> DHolp-days : Serjeant Wright cited a Caſe of one Tracy, tg 
| ſtood a Meek after the Indozſement, and the Indozſee loſt his 


Money; which Holt Chiek Juſtice thought was too ſtrait, by 


19 zin be ſuch Matters muſt be left to the Jury. 4thiy, It is a Queſin 


indorſed whether Notice muſt be given, oz no; but tis fair to give Notice 
Name only, Ithly, That the Demand muſt be p2oved ſubſequent to the Indo 
it may be fil- ment; f02 if it was pꝛecedent, he could only at as Servant to th 
led up by e Indozſoz; and fo the Demand was inſufficient to charge the Jy 
an. Aſſign- DO2(02; sthly, If a Pan indozles his Name upon the Back o 
ment ib QA Bill Blank, he puts it in the Power of the Indozſee to make 
race what Ale ok it he will, and he may uſe it as an Acquittance to di 
an Acguit. charge the Bill, 02 as an Alignment to charge the Judozſy, 
rance. So it -thlp, In Caſes of Bills purchaſed at a Diſcount, this is th 


chte Difference; if/it be a Bill payable to A. 02 Bearer, tis an abſy 


** filled up with an Aſſignment, the Jndozſo2 muſt warrant it as 
much as if there had been no Diſcotint. | 


Starky werſus Cheeſman. Mich. 11 Will. III BR 


(1%) JDLaintiff declared on a Bill of Exchange againſt the Dunn 
Declaration L ſbewing that the Party on whom it was dzawn, refuſed t 
—_ »ithour Mile: Me alſo laid an Indebitatus Aſſumpſit and a Quantum m 
aying an ruit. There was Judgment by Ockault, and a Writ of Enquiry 
ö Pro- and now. Cartbew moved in Arreſt of Judgment, that he has l 
1 Vent. 27, fo2th the Cuſtom, but has not declared on an exp2eſs Pzomile 
44, 152, 153-and he argued that it is not enough to ſet fozth a Contraf i 


x Mod. 14. Goods, ratione cujus the Defendant became indebted, Kc. l 
Cro. Jac. 44 l Stibmiſſion to an Award, ratione, &c. And that without | 


of Deceit upon the Warranty, to which the pzoper Anſwer 
Non Cul, and then it cannot be joined with the Indebitat 
ſumpſit and Quantum meruit. Vide Hard. 486. Hob. 180. 2. 
695. Win. 24. 1 Cro. 302. 1 Ro. 302, 2 Cro. 306. 2 
N 366. 1 Keb. 878. 1 Sid. 160. Northey anſwered, that it 
* ſufficient to count upon the Cuſtom, becauſe the Cuſtom mal 
both. the Obligation and the Pꝛomiſe. And Holt Chief Jul 
held the Dzawing of the Bill was an adual Pꝛomiſe; and Ju 


ment was given pro Quer. 
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Mitford verſus Wallicot. 12 Will. III. B. R. 


HE Plaintiff declared on a Kill of Exchange dated the , n. 
28th of October, papable at double Uſance; and that the aer the rige 
Defendant on whom it was d2awn, accepted the lame the 3 iſt of of Payment 
December, and pꝛomiſed to pay ſecundum tenorem bille pred, And — * 

it was objeted in Arreſt of Judgment after Uerdi#, that there amouncs to « 
could be no Acceptance to pay ſecundum tenorem billæ; becauſe . — 
the Time of Payment was elapſed at the Time of the Acceptance: be. . o⸗ 
ded non allocatur. Foz if after the Time of Payment is elapſed, rally. 

H. accepts the Bill, the Acceptance is good; and the Subſtance % 127: 


of the Pꝛomile is to pay the Money. Judicium pro Quer. | _ . K. 


Clerk verſus Martin. paſ. I Ann. B. R. 


Ncte was given by the Defendant, whereby he pꝛomiſed to. (12. 
pay to the Plaintiff, oz Oꝛder, ſo much Money. The Plain» A ion le 
tif bought an Action on this Note, and declared on the Cuſtom not one pro- 
of Serchants; and likewiſe laid a general Indebitatus Aſſumpſit, pifery Note 
nd on the general Illue entire Damages were given. Upon statute. 
Lotion in Arreſt of Judgment the Court held, That this is not Ante 123. 
bithin the Cuſtom of Berchants, and being no Specialty no Action; — 
an be grounded on it: Then twas anſwered, that being vold, no 
Damages could be intended to be given fo2 it. Sed non allocatur ; 
0) it is not a Batter inſenſible; but inſufficient in Law. And 
dudgment was arreſted, Vide infra. 


Porter verſus Pearſon. Pal. 1 Ann. B. R. 


= Kto ok a Judgment in the Common Pleas on a like Note, (13. 


4 the Plaintiff declared, that there was a Cuſtom within Lon- 

eimong Perchants trading there, that if a Merchant ſigned 
— Note, pzomiſing to pay to J. S. 02 Oꝛder, &c. that he became 
g un by the Cuſtom to pay, &c. And A. Cherley would Have di⸗ 


iguſhed this krom the fozegoing Caſe, being laid as a ſpecial 

uam in London, and that confeſſed by the Judgment by Nil poſt 364. 
cit, Sed per Holt C. J. This Cuſtom to oblige one to pay by Amte 123. 
alt without Conſideration is votd and againſt Law, Ex nudo 
«0 non oritur Actio. The Judgment was reverſed, 


S ; Eaſt 


— 
— 


—— — — * 


Name of Bul- 10 


— r 8 


© BILLS of EXCHANGE. 
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Eaſt verſus Eſſington. Mich. 1 Ann. B. R. 


* <1 ) JF Qdoxſee declared on a Bill of Exchange againſt the Dzautt, 
"iy SF and the Bill was, Pray pay this my firſt Bill of Exchange, my 
tion ona firſt ſecond and third not being paid; and the Jndo2zfement was iet 
Bill, want of gut in this Manner, that the Dꝛawer indorſavit ſuper billan 
that the 4 illam, content. billæ — 1 N — he Rn 228 ſhew: 
cond and ing that it was ſubſtrib'd. On Non allumplit and erdit pro 
— 5 K Quer. Tt was objeſted in Arreſt of Judgment, that there bas 
aided after Averment that the ſecond and third Bill was not paid, which is 
$4 2 „e. Condition pꝛecedent: Sed non allocatur : Et per Cur. That mug 
> a intended, fo2 the Plaintiff could not otherwiſe have had a det 
dit: And fo2 the ſame Reaſon alſo, the Jndoziement which was! 
i Vent. 109, [ikAwviſc ercepted 1 * let _ 1 2 LOL =_ held ay 
27, 44, 152+ good, being aide the Uerdi#; the Court comparing it to an Wt 
1 8d. 4 Action of Debt, by * Aſlignee of a Reverſion, without ſewing Wi 
4 ns mg Attoznment, which on Non debet is aided by Gerdic; fo Wt 
Pol 36, the Jndozſement be neceſſary to transfer the Bill, fo is the . r 
toꝛument to paſs the Reverſion. Ergo, as the Attozument (hall 
be ſupplied by the Jury's finding Debet, ſo ſhall the Jndozſement 


by their finding Aſſumpſit. 


Lucas verſus Haynes. Paſ. 2 Ann. B. R. 


{@15-) IN Trover fo2 a Bill of Exchange, the Caſe upon Evidence 
Indorſement 1 was, That the Plaintiff had a Ell of Exchange dꝛawn up 
only does not the Defendant, and ſent it by J. S. to the Defendant to get it at 
ea cepted; J. S. left it with the Defendant, and afterwards the B 

vert. heing loſt, the Plaintiff bꝛought Trover fo? it, and J. S. was nil 
the Plaintiff's Witneſs fo2 this Batter, and becauſe the Plain 

had indozſed the Bill, it was objet#ed that J. S. could not it 

Ante 126. TUitneſs ; and this Point being ſaved, the Court were all of 
| pinion, that the bare Jndozſement, without other Moꝛzds pure 
ting an Aſſignment, does not wozk an Alteration of the Pon 

ty; fo2 it may ſtill be filled up, either with a Receipt oꝛ an dig 


ment, and conſequently J. S. is a good Witneſs. 


Butler verſus Cri ps. Trin. 2 Ann. B. R. 
0 16.) | | 
nel DE R Holt C. J. Pay to me or my Order ſo much, is a Silt 


ro me or Or- 


der. Exchange, if accepted, and this is the only way to net 


$ Cb Kill of Exchange without the Intervention of a third Perlon. 


ler ver.Crips. 
Holt 119. : 5 


—ILLS of EXCHANGE. 


qu _ 


Borough ver ſas | Perkins. Mich. 2 Ann. B. R. 


Rro2 of a Judgment in C. B. in Caſe on an inland Bill of (1. 
Exchange brought againſt the Dzawer, and Judgment foz 1. —— 
the Plaintiff by Nil dicit: 2. Raymond fo; the Plaintiff in Er- Bil againd 
to urged, that it doth not appear by the Declaration that the the Drawer, 
Fill was proteſted, and ſince the Statute 9 & 10 W. 3. no bea need 
Mon lies againſt the Dꝛawer unleſs there be a Pꝛoteſt made as fort. 
that ad requires; and this ought to appear in the Declaration; 2 N. br. 


in at / Common Law the Party had no Remedy againſt the 5 8.“ * 


Duther, without Notice firſt given him of Non⸗ payment. And Holt 121. 
if the Statute does not make the Pꝛoteſt neceſſary, it does no⸗ Ante 12. 
thing. Mz. Parker cont. Jt does not appear the Bill was ac⸗ 


cepted by Under⸗wziting, without which it is not within the Sta- 1 Lin. 34. 


- 


tute, and without it a Pꝛoteſt cannot be made; fo2 a Pꝛoteſt was 

not neceſſary at Common Law in Caſe of inland Bills, as it was Mod. Caſes 

in Caſe of fozeign Bills; but ſuppoſing it were within the Sta- 29 

tute, yet the Proteſt need not be ſet fo2th in the Declaration, but 

this is to be conſidered at the Trial; fo2 ik the Dzawer receive 

Damage ko: Want of a P2oteſt, and the Damage amounted to 14. cc: 
je Galue, tis a total Diſcharge; if leſs, yet fo2 ſo much. Holt 80, 81. S. C. 

C. J. In inland as well as fozeſgn Bllis of Exchange, the Per- Zrovsh _ 
n to whom it is payable muſt give convenient Notice of Non- 
ment to the Dzawer; fo2 if by his Delay the Dꝛawer receive h 

Prejudice, the Plaintiff ſhall recover: A Pꝛoteſt on a fozeign proteſt was 

Sill was Part of its Conſtitution , on inland Bills, a Proteſt is vor —_— 
ceſſary by this Statute, but was not at Common Law; but praver of 

je Statute does not take away the Platntiff's Aion fo2 Want laland Bills 


| 
| 


non; But this Statute ſeems only in Caſe there be no Pꝛo⸗ 
b to depzive the Plaintiff of Damages o2 Intereſt, and to give 
* Duwer a Remedy againſt him fo: Damages if he make no 
tet. Quod Powel conceſſit, and that a Pꝛoteſt was never 
oth in any Declaration ſince the Statute. 


buckley verſus Cambell. Hill. 7 Ann. B. R. 


*q, mterdam, payable at London at two Uſances, and dip Pansen 
| hr what the two Uſances were; and Judgment was given d. ar 
* fo2 the Court could not take Notice of koꝛeign Ufances 

varied, being longer in one Place than another. 


ie | Hill 


i Proteſt, no2 does it make ſuch Want a Bar to the Plaintiff's T. 


| 7 Plaintiff declar'y upon a Bill of Exchange dzawn at (16. 


— 
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Hill & al' verſus Lewis. 


Be? P A upon the Caſe fo2 170 l. 10s. The Plaintiff degary 
wo Notes in A ſeveral Mays, viz. 1ſt, Upon two Bills of Exchange z, 
Sati-f«Etion gratnſt the Indozſoz. 2Dly, Upon a Mutuatus. 3dIp, An Indehi. 
— — ah tatus Aſſumpſit foꝛ Money laid out fo2 the Ute of the Dekendam. 
Receipt the (Ipon an Aſſumpfit pleaded, the Caſe upon Evidence was, Moo 
Drove oe. d. Gold- imith lubſcribed two Notes papable to the Defendant, the 
dee Weber Defendant on the 19th of October indozſes theſe two Notes, am 
the Indorſor gives them and eight others to one Zouch, to whom he was jy: 
could be, debted; Zouch the 19th of October, betwixt the Þours of elrien 
Mod. Caſes und twelve, bꝛought theſe Motes to the Plaintiffs, being Gold. 
27. 1e, bulths, and they accepted them, and gave to Zouch other Bilk 
<c And ſome Money; and afterwards the ſame Day, the Paintifs 
Holt 116. receiv'd Money upon other Bills of the ſaid Moor, and might 
have had the Money due upon theſe two Bills, if they had been de- 
manded; but in the Night following about Midnight, Moor bygie 
and ran away, and whether the Plaintiffs 02 Jndozſoz ſhould loſe 
this 170 |. 10s. was the Queſtion, 

And the firſt Queſtion was, UWihether the Acceptance of theſe 
Bills in Satigfaition fo2 ſo much £oney, be a good Diſcharge of 
the Indozſoz? And Holt C. J. held, That Gold-ſmiths Bills were 
governed by the ſame Laws and Cuſtoms as other Bills of Er 
change; And every Jnvozſement is a new Bill, and fo long asa 
Bill is in Agitation, and ſuch Indozſements are made, all the Jt 
Poſt, pl. 20. doꝛſoꝛs and every of them are liable as a new Dꝛawer. Chat bythe 
- Law generally, every Indozſoz is always liable as the fir Dzawe, 
Ty rare and cannot be diſcharged without an ackual Payment, and is nor 
; only liable diſcharged by the Acceptance of the Bill by the Jndozſee ; but by 
in Default of the Cuſtom, this is reſtrained, viz. The Acceptance is fntendd 
he firſt, to be upon this Agreement, ſc. That the Judozſee will receſve k 
" of the firſt Dzawer, if he can, and if he cannot, then that Cf: 
Jndozſo2 will anſwer it; as if the firſt Dzawer be inſolvent at e 
Time of the Indozſement, oz upon Demand refuſes to pay k 
Ante 128, Q2 Cannot be found. And the Jndozſo2 is not diſcharged withll 
bed 3. Ayal Payment, until there is ſome, Neglett oꝛ Default inthe 
dozſee, as if he doss not endeavour to reteive it in tonbenun 

Time, and then the firſt D2awer becomes inſolvent. 
Indorſee The ſecond Point was, what ſhall be thought convenient Tine! 
muſt have endeavour to receive ſuch Bill? Et per Holt C. J. Jn caſe ot foi 


— 
DP SS: Seer. F 


convenient 


Time to de- Bills, he upon whom it is dꝛamn hath thꝛee Days to pay it, i 
wand it. the Jndoꝛſee of ſuch fozeign Bill need not demand Payment um 

the ſaid thꝛee Days be expired; and if he upon whom the Bil! 
dꝛawn, become inſolvent in the laid Time, the Jndozſoz is char 
able, and after the thꝛee Days, the Indozſee may proteſt it; 4 
ſcems the ſame Time ought to be allow'd foz inland Bills, tho þ , 


4 


i 


— — 2 — 
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urged that fo2 fozeign Bills a longer Time was required, in Re- 
ſpett the Dzawee was to receive Advice from the Dzawer. | 
and the Chief Juſtice in his Oireition to the Jury ſaid, That Convenient 
what would be thought convenient Time, ought to be accozding e 4. 
to the Uſage among Traders in ſuch Caſes, and upon all the we Ulage of 
Circumſtances. That the Plaiht#ffs had ten Bills Deliver'd to Traders, 
them together; and that perhaps they had other Affairs that hin- gances of 
dered them from going p2eſently to receive theſe two Bills, and particular 
that they receiv'd two other Bills the ſame Day. The Chief Ju- ** 
ſice left it to the Jurp to consider, whether the Time in this 
Caſe were convenient Time oꝛ not; And if the Plaintiff had con- 
venient Time to receive his Yoney, then to find koz the Defen- 
dant, otherwife fo2 the Plaintiff, And they upon Conſideration 
found fo2 the Plaintiff; upon which the Plaintiff pꝛaped to take 
the Aerdict upon the Indebitatus Aſſumpſit. Et per Chtef Juſtice, verdia may 
pon cannot take the Uervit upon any Part of the Declaration, de *%en up- 
hut that to which Evidence was given, and here twill be good, che pe 
if found upon the Bills of Exchange; but if the Evidence be ap: claration, to 
plicable to any other Part of the Declaration, von may take it Peine 
upon any ſuch Part to which the Evidence is applicable. And be- applicable. 
cauſe Zouch had ſ\wo2n that he receiv'd the Benefit of, and had been | 
ſatisfied with the Bill he took of the Plaintiff, by which the De- 
fendant was diſcharged agatnft Zouch, the Gerdick was taken up⸗ 
dn the Indebitatus Aſſumpſit fo2 Money laid out fo2 the Defen: 
dant's Uſe ; And it ſeemeth the Indozſement by chi Betendane 
to the Plaintiff was good Evidence of a Requeſt to pay the ſain 
Honey to Zouch. Now Exception was taken that one Bill was 
payable to the Defendant only, without the Woz2ds, or his Order, 
and therekoze not aſſignable by the Indozſement; and the Chief 
Juftice did agree that the Jndozfement of this Eill did not mage 
him that d2ew the Blll chargeable to the Indozſee; Foz the Ante 123. 
Uozds, or to his Order, give Authozity to the Plaintiff to al- *Sg-=enc 
fn it by Jndozſement; and tis an Agreement by the firff Dꝛawer avian” 
that he would anſwer it to the Aſſignee : But the Tndozſement of Order, 
a Bill which has not the Moꝛds, or to his Order, is good, oz of —— 
the ſame Effet betwirt the Jndozſo2 and the Indozſee, to make che Drawer. 
the Jndozſo2 chargeable to the Indozſee. | 


—— — — — - w—_— — 2 


Harry verſus Perrit. Trin. 9 Ann. B. R. 


Ction on a pꝛomiſſozy Note againff the fecond Tndozſo2, and . 
A the PlaintiF declar'd without an Averment, that t P Mo⸗ ede 
biens demanded of the Dꝛawer, o2 the bet Andonoz. And this #1f in cbs 
bo held good upon Potion in Arreſt of Judgment ; fox the Jn- — 1 
mod charges hümkekt in the ſame Banner as if he had oziginally Driver, 
wn the Bill. | | Ns 070, Th Fr Ante 126, 


Biſhops, 
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Biſhops, Archbiſhops, &c. 
Biſhop of St. David's ver. Lucy. Paſ. 11 W. III. B. U 


1 at Lambeth, befoze the Archbiſhop of Canterbury himſelf 
belies the - in Perſon, fo2 Simony, and ſeveral other Offences; and 
Archbiſhop now be moved foz a Pꝛohibition; and the Suggeſtion 
232 was, that he was cited to Lambeth, and not to the Arches, and 
Mod. Caſes, alſo that he was cited befoze the Archbiſhop himſelf, and not be. 
_ 1609. foe his Ulcar General, and the Pꝛoceeding againſt him wag in 
r 3% Ozder to a Depzivation. Et per Curiam, 
Biſhop may iſt, The Archbiſhop hath a pꝛovincial Power over all the Bi 
be in rer- ſhops of his Pꝛovince, and may hold his Court where he pleaſes, 
Vicar Ce. and he may convene befoze himſelf, and fit Judge himſelf ; and 
neral. ſo may any other Biſhop; fo2 the Power of a Chancelloz 62 Ui- 
car General fs only delegated in Caſe of the Biſhop. 
Biſhop may 2DIp, The Court held, that the Spfrſtual Court might pzoceed 
be punith's to puniſh him fo2 any Offence done againſt the Duty of his Ol. 
biſhop lite as Biſhop, and as it relates to that. Foꝛ Eccleſiaſtical Per: 
Court for ſons are ſubjeck to the Canons; thoſe of 1640. have been que- 
«ny,00cnc* ſtloned, but no Doubt was ever made as to thoſe of 1603. And 
Duty of his. ug the Clergy are under different Rules and Duties, it is but 
Office. reaſonable that if an Eccleſiaſtical Perſon offend in bis Eccleſi 
aſtical Duty, be ſhould be puniſhable fo2 it in the Eccleſiaſtical 
Court, eſpecially if it be in a Batter, fo2 which he is not pu- 
niſhable at Common Law; and it is but fit the Clergy ſhould 
have a Power to purge their own Body from ſcandalous Yem- 
;Co.6. bers, Cawdry's Caſe was remarkable, fo2 he was depzlb d f0! 
preaching againſt the Common Pꝛayer; and yet being the firſt Jt 
ſtance, there was another Puniſhment appointed by tbe Statute. 
Vide 31 E. 3. c. 4. 2 Inſt, 586. The Eccleſiaſtical Court may 
3 puniſh any Eccleſiaſtical Officer fo2 Extoztion. They may puniſh 
may puniſh £02 fO2ging of D2ders, . Vide Keb. 39. They may puniſh Perjut? 
« temporal committed in a Spiritual Court, and a Spiritual Matter, as It 
offence, if trimonp; not in a tempozal Matter, as in Contracts, (but this 
in an Ee. is not ſettled, per Holt) Vide 3 Cro. 788. Simonp is determini: 
cleſiatical ble in the Spiritual Court, and not here; fo2 it was not ſuppoſf 
Nader at Common Law, which is the Reaſon there was no Dun d 


4 . 


8 1 HE Biſhop of St. David's, was ſued in a Court held 
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g Quare Impedit. Vide 4 Co. 49. b. 3 Inſt. 204. Biſhop depꝛived 
#2 Dilapidations. 

2 Pꝛohlbitton being denied, the Archbiſhop went on and gave 
Sentence of Depzivation againſt the Biſhop of St. David's, up- 
on this the Eiſhop of St. David's appealed to the Delegates ; 
and in Mich. 11 W. 3. ſuggeſting that by the Common Law the Mich. 11 w. 
Archbiſhop alone could not depzive a Biſhop, and that the Dele⸗ 3: 
gates refticed to admit his Allegations, he moved fo2 a Pꝛohlblti⸗ 
on, urging that all Biſhops were Barons, and inter ſe Peers. 
Et quod par in parem imperium non habet. And that tho' a Et- 
ſhop may be cenſured, pet he cannot be depzived by an Archbiſhop, 
becauſe their Tempozalties which are p2oteited by Common Law, 
are concerned; Vide 14 E. 3. c. 3. But it ought to be done by 
Convocation, [which Holt C. J. ſaid was a new Fancy of Sir 
Bartholomew Shower's] oz by the Eccleſiaſtical Commiſtion. 

bereupon Holt C. J. and the reſt held, an Archbiſhop Had Biſhops are 
Power over his Suffragans, and might depzive them; that Bi- n jure 
ſhops are Co-o2dinate, 02 Pares jure Divino, but not jure Huma- Humano. 
no, otherwiſe their Inſtitution would be to no End. That their 
Peerage is by reaſon of their Barony ; that ſeveral Abbots ſat in 
the Houſe of Loꝛds in fozmer Times, and it might as well be p2e- 
tended they were therefo2e erempt from the Biſhop and could not 
be depuved. That by the Common Law the Archbiſhop has a me- Arehbimop 
tropolitical Turisdiftion ; and that Archbiſhops are over Biſhops, bara merre- 
a5 well as Biſhops are over the other Clergy; that his Power kran Ju. 
as ulurped upon and diminiſhed by the Pope, but reſtozed to ver Bithops 
its Ertent at Common Law, by the Statute of H. 8. That by * — 
illowing his Power to viſit, all is admitted; fo2 he that may Uwrp'a by 
vilit may depzive as well as cenſure, theſe being but ſeveral De⸗ be Pope ; 


arees of Eccleſiaſtical Puniſhment ; and by the 26 H. 8. and the — 3 
Elk. c. 1. the only Power given to the Eccleſiaſtical Commil: cure of 6. 8. 


loners was to viſit, without a Iod of Depzivation ; yet they He har eas 
bete always allowed a Power to depꝛive: From the Time of H. 2. re. 
ll H. 8. there hardly is an Inſtance of the Dep2ivation ok a Bi⸗ 
0p. And it is true, that befoze the 17 Car. 1. c. 17. confirmed 
9 13 Car, 2, c. 12. which takes away the Court of High Com⸗ 

(ion inſtituted by 1 Eliz. thoſe Depzivations that are of Bi⸗ 
ops, are by the Court of Eccleſiaſtical Commiſſioners ; yet 

N Reaſon of that was only becauſe it was the eaſier and ſhozter 

=), That it is not to be queſtioned but a Biſhop may be de⸗ 
bed, Vide 11. Co. 49. he may be depzived fo2 Dilapidations. 

0 it is as plain that the Law takes Notice of no other Power Upon Ive, 
Ft tegulatly can depzive him; fo2 if Jfſne be whether a Parſon ent 
f (VCD 02 not, the Court muſt wzite to the Biſhop; and if priv d, Court 
, be whether a Biſhop be depꝛived oz not, this Court muſk wiite — 
i Archbicpop to certify ; and to what Purpoſe ſhould the 23 bbeber hl 
, WM. agalnſt citing out of the Dioceſe, ſave the Power of top de de- 


viſhop over his Bilhops, if he had no Power: Vide to Aaken. 
the 
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the ſame Purpoſe 29 Car. 2. c. 9. 13 Car. 2. c. 11. The Þy, 
stridly hibition was denied, and ozdered that the Suggeſtfon be entered 
Probibirion an Ketozd, that the Court might enter their Reaſons ok Deni 
moved for, Et per Holt C. J. Ik it be inſiſted on, a Pꝛohibition cannot be 
— — moved fo2, till the Suggeſtion be entered on a Roll. Akterwarde 
'the Roll. Holt C. J. ſaid, that the Biſhop of St. David's moved the holt 
| cf Loꝛds fo a Writ of Erro2 upon this Denial of a Pꝛohibition, 
and it was there held, no Writ of Erro2 lay. 
Antiently Biſhopricks in England were antiently Donative by the King, 
— — and with good Reaſon, for the King was Patron; he indoy- 
tive by the ed them with their Lands and Baronies, and then the Ceremony 
King. Abs WAS Inveſtiture per annulum & baculum, the one a Symbgl 
Inveflimare.? of the ſpiritual Marriage with the Church, the other of the paſts 
Co. Lit. 344. ral Care and Charge over Chriſt's Flock. After many Scuflly 
A between the Popes and Kings of England, 'twas ſettled at laſt in 
King John's Time, Firſt, 'That the King ſhould ſuffer a free 
Election, but that that ſhould be founded on his Conge deſire, 
And 2dly, That the Biſhop ſhould not have his Temporalties til 
he ſwore Allegiance to the King ; but that Confirmation and 
Conſecration ſhould belong unto the Pope; by which means he 
gained in Effect the Diſpoſal of Biſhopricks, till 25 H. 8. which 
takes away the Papal Juriſdiction, quod vide, Afterwards by the 
1 E. 6. c. 1. allRiſhopricks were made Donative ; but the 8 El; 
c. 2. bas reſtored the Statute of the 25 H. 8. and thereby hath 
made them Elective in England; but in Jreland they are Ds 
native by Letters Patent at this Day. Note, By the Council & 
Lateran, and the Decrees of Alexander 3. no Man was to takes 
Benefice from Lay-hands, per Whitlock Witherington, 69. > 
per Doderige, That the original Letter of Agreement is to be 
found in Matthew Paris and Eadmerus, Vide 1 Jones 16 
| Lat. 37, 233. Palm. 457. 
Manner of The Manner of making a Biſhop, as well in Caſe of Tranſl 
crear"g and tion as new Creation is thus. When a Biſhop dies, the Dean and 
Biſhops, * Chapter certifie the King in Chancery, and pray his Licenſe toeled 
upon this, the King gives bis Conge d'eflfre, upon which thc 
elet, and then certitie the King, Archbiſhop, and Party; and 
then the King by his Letters Patent gives his Royal Aſſent, anc 
commands the Archbiſhop to confirm and conſecrate him ; whe 
upon the Archbiſhop examines the Election and the Party, 40K 
then confirms the Election and Conſecration himſelf, This is ti 
Manner of proceeding in Creations, and it holds likewiſe in C 
of Tranſlation, ſave only that he is not conſecrated, for a Cool 
- eration is like an Ordination, Character indelibilis, and ſuffices 
ever. See 1 Jones 100, 
— When a Biſhop is tranſlated, the old See is not void by the Els 
— gy tion, till that Election is confirmed: For tho' he be elected, f 


— King may not conſent, nor the Archbiſhop confirm; and it ic f 
makes Tor- : 77 
mer Prefer- 

ments void. 5 
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reaſonable they ſhould loſe their old Preſentment till they gain 
the New. 1 Jones 162, 

And in Caſe of Creation, not till Conſecration. Per Doderidge; 
caiddzington 6. b. ; | 

As there are four Things required to complete a Parſon, ſc, Requiſites 
Preſentation, Admiſſion, Inſtitution and Induction; ſo there are 2 
four Things analogically requiſite in making of a Biſhop: Ele- 8 
dion, which reſembles Preſentation; Confirmation, which re- 
ſembles Admiſſion; Conſecration, which reſembles Inſtitution; 
and Inſtallation or Inthronization, as in the Caſe of an Arch- 
biſnop, 8 reſembles Induction. Per Doderidge; Middꝛing⸗ %* 
ton 69. 0. g | 

Heretofore when a Biſhop was to be tranſlated, there was no Tranſlation 
Election, for the Rule of the Canon Law was, Eleftus non poteſt 1 
tligi; and becauſe twas pretended he was married to the firſt tw hs 
Church, which Marriage could not be diſſolved but by the Pope, Pope 
thereupon Petition was made to the Pope, and upon the Pope's 
Conſent the Party was tranſlated ; this was ſaid to be by Poſtu- 
ation, Aide CUidd2. 48. b. Sed per Cur. This was an Uſurpa- 
tion and againſt Law, and reſtrained by 16 K. 2. and 9Þ. 4. c. 8. 
7 Tranſlations are ever by Election, and not by Poſtulation. 
I ones 160, 4 


a_— 


reach in Actions of Debt, Co- 
venant, Caſe, Oc. 


Coleman verſus Sherwin. Mich. 1 W. & M. B. R. 


N Covenant, the Plaintiff declared, That the Defendant and ., 0. 

one J. S. demiſed to the Plaintiff fo2 ſeven Years, virtute cujus — 1 

a entered and was poſſeſſed; and the Defendant and one A. Pimiſerunc 
Dal Command, entered upon the Plaintiff, and that neither g Ser 
— endant noz the ſaid J. S. had oz ought to have demiſed the — as to 

ey, but at the Time of theDemilſe, one R. was ſeized in Fee; de Imeret 

ant pleaded that J. S. was ſeized, and had Power and E. E. 
ir to demiſe, abſque hoc that R. was ſeized, &c. And abſque 111, 32. 


hat the Defendant entered and kept him out; the Plain. Cong 97: 
_.-” 


1 
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1 Roll. Abr. t{ff demurred. Et per Cur. iſt, There being no expꝛeſs Covenant, 
kleb. 1, the Attion is founded upon the Covenant in Law implied in the 

Wow Dimiſerunt; and therefoze as the Intereſt granted by that 

Moꝛd is joint, ſo is the Covenant impozted by uit: And then 

the Aﬀion as to this B2each of their being not ſetzed at the Time 
Bur ſeveral of the Demiſe, ought to have been againſt both the Leſſozs, am 
«« ro ſubl®- cannot be maintained againſt the Defendant alone: But as to thy 
Where other B2each, viz. That the Defendant and one A. entered, th 
Plaintiff af Action is well enough bzought againft him only; fo2 it is his own 
1 At, and in Conſtruſtion each did demiſe, and it is a ſeveral Cove: 
Defendant nant as to their own As ſubſequent. 2Dly, The Court held, That 
ny - = as the Plaintiff might well aſſign ſeveral Bzeaches, the Oelen, 
vera. dant might as well purſue and traverſe them; but Judgment was 

given fo2 the Defendant, becauſe the Action was not againſt both 


the Leſſozs, and the Plea was good. Vide Show. 79. Meſme Caſe, 


Meredith werſus Alleyn. Paf. 2 W. & M. B. R. Int: 
Hill. x W. & M. Rot. 20. 


N.. EBT upon a Pottomree Bond; Defendant craved Oyer 
—— and the Condition was, that ik ſuch a Ship returned with 
tevdant in ten Taecks, and gave an Account of the P2ofits, then, &c. Tire 
pleads mat. Defendant pleabed, that the Ship was loſt and vid not return Wl 
thatadmits a the Plaintiff replied the Ship was not loſt, Et hoc petit quod inſt; 
Non-perfor- quiratur per patriam. The Defendant demurred, and ſhewed tone 
mance, Cauſe, that no Bꝛeach was afligned in the Replication : Show], 
need not Argued fo2 the Defendant, that without a Bzeach, the Plaintil 
aſſign e, had no Cauſe of Afton, and the Condition by craving Open! 

his Replica- become Part of the Recozd. And he relied upon 1 Saund. 101 

_ But the Court gave Judgment in this Caſe fo2 the Plaintiff J 

1 per Holt C. J. In all Caſes (that of i Bond to perfoꝛm an Aw 
86, 290. excepted) it the Defendant pleads a ſpecfal Batter, that admits ane 

 .yFod-199 excuſes a Mon- perkozmance, the Plaintiff need only anſwer an 

1 78. falſific the ſpectal Matter alledged; fo2 he that excuſes a No: 

3 Lev. 17, perkozmance, ſuppoſes it; and the Plaintiff need not ſhew tha; 

$3 ord. 102, which the Defendant has ſuppoſed and admitted: But if the ©! 

1 Show. 148. fendant pleads a Perfozmance of the Condition, tho it be not v 
pleaded, the Plaintiff in his Replication muſt ſhew a Byeach ; ! 
then he has not a Cauſe ok Aion unleſs he ſhew one. The he 
can of that Caſe of the Award is ſingle; it is becauſe, tho an | 
16004 Readon of Ward be made, yet it may be void in TWhole oꝛ in Part: And 0 
WI! | the n koze the Plaintiff muſt not only ſhew the Award, that the 1 
U Deb. upon . May ſee that there was an Award, but muſt alſo ſet fo? A 
1148 Bond to per- B2each, that it may appear likewiſe that the Non Parte 
111 form-award-qyqg of a good Part of the Award, and not of a void Patt ; 


Holt 544. 


14 58.6% ak; fo2 in that it need not be perfozmed. 2 Cro. 472. veg 
i 3. Cro: 320. Defendant pleads Non ſubmiſit, and ſo fozces the Pail 


Stat 


Teri, Jus: there need be no Bꝛeach ſet out. 1 Sid. 290. 


-» 


— 
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Stagg verſus Hind. Trin. 6 W. & M. B. R. 


N Covenant the Plaintiff declared, Chat the Defendant cove-  ( © 20M 
nanted to pay yearly, during the Plaintiff's Life, at the two ; J. for « 
fraſts of Michaelmas and Lady-day, 31. 6s. 8d. by equal Poz- Year atLady- 
tions, and fo2 Beach afſigned, that 31. 6s. 8d. fo2 a Pear {7 ® "Ot 
it Lady-day laſt was arrear and unpald: The Defendant demur⸗ well, on ge- 
ted, and objeited that it does not appear when the Boney be- ane 
came due; fo2 ft might be behind and unpald at Lady-day, and $460. 5. 

jet might become due at Michaelmas, o2 the Lady-day befoge. 
But the Court held this well enough upon general Demurrer, 
and gave Judgment pro Quer. | 


Smith verſus Sharp. Mich. 7 W. III. B. R. 
* a 


rok fo2 5001. upon Articles, in C. B. and Judgment by 104.“ 
Nil dicit. A Urit of Erro2 was bought in B. R. It was } — 
aſigned ko: Erroz, that whereas the Defendant was to tender a co convey 0 
Conveyance to the Plaintiff, his peirs o2 Alligns, the Bꝛeach gra dis Ac 
aſigned was, that the Defendant had not tender'd a Conveyance - 74" wth 
to the Plaintiff, and ſo not purſuant to the Covenant, by which not convey 
je is to tender to the Plaintiff oz his Aſſigns, Vide 3 Cro. 348. 2 1 
cord. Sed per Cur. The Difference is between doing a Thing 86. 8. c. 
oa Yan o2 his Aſſigns, and by a Yan 02 his Aſugns; if a Piverfcy be- 
Ching be to be done by a Pan oz his Aſſigns, the Bꝛeach muſt nan ro ds © 
It in the Digjunitve, that it was not done by him oz his Align, en Ad to, or 
it where a Thing is to be done to a Pan 02 his Afligns, it is e 
uſicient to align fo2 Beach, it was not done to him; koz an 1 Luar. 511. 
\lignment ſhould be intended to be done to the Plaintiff. himſelf, 3 Keb. 446. 
nd if he aflign his Intereſt, then to the Aſſignee, and if he did 

gn over his Intereſt, that ought to be ſhewed on the other 

elle, Judgment affirmed, 


Farrow verſus Chevalier. Trin. 11 W. III. B. R. —— 
N ell within 
two Years. 


Ovenant by the Matter agaſnſt his Servant, on a Covenant ce a. 


diverſis die- 


not to buy oz ſell without the Maſter's Leave within two bus & vici- 


as and Beach aftigned that he had, diyerſis diebus & vici- bus between 
w between ſuch a Day and ſuch a Day, ſold to H. and to fe- d dcr 


— other Perſons unknown, Goods to the Galue of 100 l. Dey, be fold 
eas upon this, and Uerdi# fo2 the Plaintiff, and moved in — a 


| other 


eſt of Judgment, that the Bꝛeach was uncertain as to Times Perſons; held 


0 Perſons ; Caſes cited pro & con. 3 Cro. 916. 2 Cro. 567. yell after 


" Ray- Holt 1768. C. 


— 
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Ray. 8, 9, 10. Sty. 420, 428, Et per Holt C. J. In Debt onq 
Bond to perfozm Covenants, the Replication muſt ſhew a cer: 
tain Beach; but in Covenant tis enough to aflign a general 
Diverſiry. Breach. And this is certain enough; koꝛ tis ſo deſcribed, that if 
Lev. 944 another Ackion be bzought, the Oefendant may plead a fozmer 
EroJa<-455- Recovery fo; the ſame Cauſe, and aver this to be the ſame Se] 
1 Brownl. 23, ling. Gould J. agreed and ſaid, That in Debt fo2 a Penalty 
2 Mod. 176. gn a Statute, tis not enough to aſſign a B2each in this Hay: 
' 202-125 ger, becauſe every Dffence intitles to a diſtin Penalty; but here 


the Aion being only koz Damages, it is well enough. Judy: 


3 


ment pro Quer. 


Harmon werſus Owden. Mich. 12 W. III. B. R. 


(6.) ASE, fo2 that the Defendant, in Conſideration of 201. po 
— miſed to deliver, on oz bekoze the fifth of January, tuen. 
vpon or be- ty Quarters of Cozn out of a Ship into a Barge, to be byought 
fore the fifth hy the Plaintiff to receive the ſaid Co2n, and aſſigns fo2 Beach, 
rd poll That the Defendant non deliberavit the ſaid twenty Quarters 
to be brought ſuper dictum quintum diem Januarii. Defendant pleaded Non 
by che Plain- Alſumpſit, and Qerditt fo2 the Plaintifk. It was moved in Arref 
that he did Of Judgment, that the Defendant might have delivered the twen- 
not deliver ty Quarters befo2e the fifth of January. After Debate it was 
Aceh of Ja- held per Holt C. J. upon great Conſideration, 1ſt, That this 
nuary, is was good without the Uerdit, fo2 the Barge was to be byougſt 
good. by the Plaintiff, and the Defendant was to deliver the Comm in 
5. C. to that Barge, ſo there muſt be a Concurrence of both Parties 
; Lev. 293. The Defendant could not make a Tender to oblige the ]laintif 
2 Vent. 221. to accept before the laſt Day ; and therefoze ſince the laſt Oay is 

the Time appointed, when the one is obliged to delfver, and the 

other to accept, it ſhall not be pꝛeſumed, that the Plaintiff was 

there befo2e the Time, ready to accept the Cozn with his Barge. 

Vide 2 Keb. Vide 3 Cro. 14, 73. 2dly, That it was clearly helped by the der 
« dict; becauſe if there had been an actual Delivery, it might habe 
been given in Evidence upon Non Aſſumpſit, and then the Jil} 


could not have found fo2 the Plaintiff, Vide 1 Sid. 15. 1 Sau 


nr 228. 1 Vent. 119. Judgment pro Quer.“ a | 
N. B. 9s to the iſt Point Holt C. J. ſaid, There was no O. an 

caſion to deliver his Opinion as to that, ſince the ſecond Point mi 

made an End of this Caſe. But he laid, if ſuch a Caſe did hay ein 


pen, he believed, he would not be poſitive, that ſuch a Declarati 
would be good; ſo they gave no abſolute Opinion as to that 


4 0 09 BY Tompkit 


s 0 
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— 


Tompkins verſus Pincent. Mich. 1 Ann. B. R. 

EBT fo2 Rent ; the Plaintiff declared upon & Demiſe made . 
[) the 25th of Auguſt 11 W. 3. of a Meſſuage, Habendum + >< ophutry 
fo2 ſeven Pears, incipiend. a 24 dic Januarii, Reddendum quat- ſpecial Days 
terly at the four moſt uſual Feaffs in the Pear, ſc. Michaelmas, of 3 wr 
St. Thomas, Lady-day and Midſummer, the Rent of 31. 10s. dhe Red 
per Annum ; the firſt Payment to be made at Michaelmas next; dendum, the 
and ſhews that 141. de redditu prædicto pro uno anno finito Rene mult | 
24 Decembris Anno 13 W. 3. aretro fuerunt, 8c. Unde Actio, — — 
&, The Defendant demurred. M2, Mompeſlon took this Er: er, not 
ception to the Declaration, That there is no Year ending the um. 
24th of December, but it ends at St. Thomas's: Dap, accod- 

ing to the Reddendum, which is the 21ſt of December; quod 

Curia conceſſit; Foz where ſpecial Days of Payment are limited 

by the Reddendum, the Rent muſt be computed accowing to the 
Reddendum, and not accozding to the Habendum ; and the Com- 

putation of the Rent accozding to the Habendum is only where 

the Reddendum is general, ſcilicet, pielding and paying quar- 

terly ſo much Rent; upon which the Plaintiff pzayed Leave to 
diſcontinue, and had it. 5 


Vivian verſus Campion. Paſch. 4 Ann. B. R. 


Taz, Plaintif as Heir declared, That his Anceſtoz fer in., 8.) 


denturam ſuam, cujus alteram partem Sigillo of the Leſſee 3 


(omitting Sigillat.) hie in Curiam profert, did demiſe ; and that the the Premides 
Leſſee covenanted to repair from Time to Time, and to leave in were out of 


Repair; and then ſhewed that his Anceſto2 died Anno 10 W. *. — — 
and ko: Beach afligned quod primo Apr. Anno tertio reginæ nunc, 10 Annos, 
& per 10 Annos ante tune, the Pꝛemiſſes were out of Repair. Ak⸗ _ 7g | 
ter Uerdit fo2 the Plaintiff it was moved in Arreſt of Judgment, cer, Time: 
it, That the Tod Sigillat. is wanting. 2dly, That Part of the beld well. 
(en Pears incurred in the Life of the Ancectoz, and that this was 5 .. 
yard action. Et per Holt C. J. iſt, The Want of Sigillat, fg *1 Vent. 109. 
ſured by the Uerdit, and the Pleading over. ꝛdly, Ik the Pe: 4-56: 
— were out of Repair in the Time of the Anceſtoz, and con- 
* lo in the Time ok the Heir, it is a Damage to the Heir ; 
1 — Jury give as much in Damages as will put the Pꝛemiſſes 
Le pair ; but hereby no Damages are given in Reſpet of the 
wich of Time they continued in Decay ; but in Reſpe# of 
ly will coſt at the Time of the Action bꝛought to put the Þ2e- 
i fan n Repair; therefo2e per decem Annos was frivolous ; and 
— that this is not a hard Action; and good Damages are 
a . given in theſe Caſes, becauſe the Damages recovered 

It to be applied to the Repair of the Pꝛemiſſes. 
- 


J 
/ 


B Y-L A W S. 


The City of London werſus Vanacre. Trin. 1x 
W. III. B. R. 


S ws PON a Habeas Corpus, the Conſtitution of the City 
Carth. 480. of London as to the Eleftton of Sheriffs was returned, 


— and alſo the Cuſtom ko: making By-laws ; and that 
rporation 7 Car. 1. a By-law was made, that no Freeman of the 
oolceedby Cty choſen to be Sheriff of London, hall be exempted fron 
By-Law. that Office, tinleſs he will take his Oath that he is not woyth 
3 — 158. ooo l. and bꝛing with him ſix Perſons as Compurgatoꝛs, ſuch 
; Lev. 293, 48 ſhall be appꝛoved of ; and that upon open Pꝛoclamation made 
1 Lev. 13, in Guild-hall of ſuch Choice, he being called to come and take 
5 Mod. 433. upon him the Office of Sheriff at the next Court, and enter into 
Caſes BR, d Bond of 10001]. to take upon him the ſaid Dffice, upon De: 
_ — - Fault ſhall fozfeit the Sum of 400 J. and if he does not pay that 
on 45 within thee Months, ſhall fozfeſt 4001. moꝛe. Upon the So 
tion fo2 a Procedendo it was objefted, 1ſt, This is not within 

the Cuſtom fo2 Making By-laws, becauſe the Conftſtution of She- 

F. Jones 145. riff is by the Charter of King James, which is within Time of Ye: 
Moor 563- mo2p ; Sed non allocatur : Fo; where a Franchiſe is granted fo! 


3 


Laab 107- the Benefit of a Body Politick, the Body Politick has Pour 
compellable incidently to regulate that Franchiſe koz the publick Benefit, 
to under2® And this By-law is only to require ſubſtantial Perſons to ut 
the Corpora- dergu that Office; and as every Member has the Eenefit of the 
__ By- Franchiſe, ſo they are compellable by Penalties to undergo ths 
a> Charge and Burdens to which the Body Politick is liable, St 
where they £OND DObjeftion, that the Party eleft may be indifed ko; Refuſal; 


may bein- Sed non allocatur : Fo2 though he map be indifed and fined tothe 
He that is Ring, yet that will not ſave the City-Franchiſe , therefoze that 
1 (all not Hinder the Fozkeiture on the By-law. Third Odjettlion, 
Notice of That the By-law does not pꝛovide that the Party ſhall have al 
the Ad f Motice of his being eleted, and the Perſzng who are the Sil 
he Body ve. jets of the By-law are all the Freemen ; and it is not the Fit 
Keilw. 116. men but the LT. iverymen, who are to be pꝛeſent at the Election. 
1 Roll. Abr. Sed non allocatur : Foz ſuppoſing that, pet the Freemen ate tf 
443 24. Preſented by the Liverymen; and he that is repzelented ut 
Allen 78. take Notice as much of the Act of the rep2eſentative 

March 163, ag fk pꝛeſent; beſides, the Eleffon is a notozious Thing, ® 


geh e 15,124 there is a Pꝛöclamation notifying it. 


4 Cue 


"CARRIER. 


— * 


Cuddon werſus Eaſtwick. Hill. 2 Ann. B. R. 


By⸗lam that all Strangers coming into the Pozt of London, (5.) 
A ſhould imploy Ctty-Pozters to carry their Goods, 8&c. was By-law char 
held nought. Et per Cur. They may make a By-law that none an imply 
but Freemen ſhall be Pazters; but to confine Strangers to Cicy-Porters 
none but ſuch as are City-Pozters, is unreaſonable. 1ſt, Be. 5 Ca 
cauſe if the City will appoint no Pozters, they have no Remedy 6 Mod. 123. 
againſt the City. And 2dly, Strangers cannot know who are Holt 433- 
City-Pozters, noz compel them to ſerve them. Vide poſt, Title 


Copozation. 


5 


CARRIER 


Lane verſus Cotton. Pa. 12 Will. III. R R. 


Carrier is liable in Reſpet of his Reward, and not of carrier la- 
the Þund2ed's being anſwerable over to him; fo? the bie in Re- 


Pundzed is liable by the Statute of Wincheſter, but he Nenad 


was (a at Common Law; and the Reaſon why Robbery Co. Lit. 8g. . 
dd not excuſe him, was, becauſe it might be by Conſent and 
Combination carried on in ſuch a Manner, that no P2oof could 
r had of ft, Per Holt Chief Juſtice. | 
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Certiorari, Recordari. Joes cow 


Rex werſus North. Hill 8 Will. II. B. R. 


not to be Peace, and pleaded Not guilty ; and after the Jun 
wn = were gone out to conſider of their Uerdif, he deliver 
frrorn. 4 in a Certiorari ; and the Juſtices returned the Gerdi, 


1 Sid. 317- and it was held well; fo2 it cannot be delivered after the Jury is 
2 Keb. 138, 
141, &c. (won. f 


6 Mod. 17, 61, 62. 1 Sid. 296, 1 Mod. 41. 


WER; LA Tz Defendant was indifted befoze Juſtices of the 


Anonymus. Paſ. 9 Will. III. B. R. 


11 | 
ll Motion was made koz a Certiorari to remove an Indidment 
Juſtices of of Barretry, found at the Seſſions of Saol⸗delivery; am 


„er Pelve one Nurſe's Caſe was cited, wherein ſich a Yotion was granted 
Poſt 150, 151. But per Cur. Tis never granted to remove an Indiament found 
Excepr for hefoze Juſtices of Gaol-delibery, without ſome 'ſpectal Cauſe; 
Cro.Jac 484. [0 it is of the Old Baily; and it ſuch Certiorari ſhould be granted 
Poph. 144+ and the Cauſe ſuggeſted ſhould afterwards appear falſe, a Proce- 
2 Kol. Rep. dendo ſhould be awarded. | 


Hob. 135. | 4 h 
Groenwelt verſus Burwell. Trin. 12 Will. III. B. X. 
b 8 4 ; ; r LI 

('3-) 1 ens 43 
33 HE Cenſo2s of the College of Phyſiclans have PowerVy - 
Certiorari their Charter, confirmed by Ad of Parliament, to fine an n 


lies ona fmpeſſon fo2 male Pꝛadtice in Phyſick ; and accozdingly they cl 


Ben byte demned Dy, Groenwelt fo2 adminiſtring inſalubres pillulas & noxi 


Cenſors of Medicamenta, and fined and impaiſoned him: And the Queſt 


e Phe being, whether Erroz oz Certiorari lap, &c. Jt was held per Holt 


ans for male Chief Juſtice, : 
Prattic. 1ff, That Erro2 would not lie upon the Judgment, becal# 


— gee their P2oceeding is not accoꝛding to the Courſe of the Comma 


3 Mod 94, Ke. Law, but without Indickment oz kozmal Judgment: Pet, 


ese 2Þlp, That a Certiorari lies ; foz no Court can be intendcb 


; Salk. 265. empt from the Superintendency of the King in this can 

Cart. 421, B. R. It is a Conſequence of every inferio2 Jurisdickion of 

ele 8g. 355, £02D, that their Pꝛoceedings be removeable into this Cot 
I 


Holt 184,395, lb 
536. nl 


Certiorari, Recordari. 


inlpect the Kecoꝛd, and ſee whether they keep themſelves within 

the Limits of their Jurisdiction. Vide 3 Cro. 489. By the 

23 Hl. 8. c. 5- the Commiſſioners of Sewers are to certify their cart 196, 
Proceeding into Chancery; and the 13 Eliz. c. 9. ſays, the Com- 197. &c. 
miſoners ſhall not be compelled to make any Certificate: Upon ! Le. 57 
this, by Hiftake, they thought themſelves not accountable on a Rays. 186. 
Certiorari, and refuſed to obey a Certiorari iſſued out of the 

king's Bench; and fo2 this the whole Body of the Commil⸗ 

ſioners were latd by the Heels. | 


Anonymus. Mich. 8 Will. III. B. R. 


fi Hrs was to remove an Der againſt J. S. touching, (4. 

fozeign Salt, which being remov'd appear'd to be an Over vrt e be. 
touching Salt; (without fozeign) And it was held not to be re- wen Wric 
moved, fo2 this Cauſe, there being no ſuch O2der. and Order. 


2 Saik. 452. 
434, 658. Poſt 146, 151. 1 Keb. 165. 1 Syd. 64. 1 Levy. 30. 1 Bulſt, 155. 


Dr. Sandes Caſe. Paſch. 10 W. III. B R. 


1 Oaths appointed by the Statute of the 1 W. & M. c. 8. oh (. . 
were tender d to Dz. Sands by two Juſtices of the Peace, eee Con. 
and he refuſing to take them, it was certified to the Judge of Af: viction of 
ſize, and by him into the Erchequer, accoꝛding to the Statute of 1 , 
the & S W. 3. c. 27. And now a Certiorari was pꝛaped to re- Hob. 135. 
move it hither, and a Surpziſe and Trick upon D. Sands was Poſt 149. 
ſuggeſted. Alſo the Caſe of James Duke of York was cited, _ 294, 
who being pꝛelented upon the 3 Jac. 1. c. 4. ko: not coming to Holt 13, 
Church, at the Quarter-Seflions, it was remov'd hither by Cer- © - 


tiorari, But Holt C. J. held it could not be granted, becauſ- 


tt would perfefly evade the Statute; fo2 when it is once in this 

Court, it cannot be ſent back again, which would render the 
h Statute of no Effet, becauſe the Party cannot be pꝛoceeded 
me ain here; and that the Caſe of the Duke of York was the 


dnly Caſe wherein it was ever done. 


V 


Anonymus. Hill. 11 Will. III. B. R. 


bere Oꝛders of Commiſſioners ok Sewers are removed (6. 
4 into B. R. by Certiorari, the Court does not file them, 3 
hear Counſel upon the Matter of them bekoze filing; koz if ie eren 
are good, the Court muſt grant a Procedendo, which they Sewers be- 
Ar — they are 1 — Sed per Cur. blo Ann. B. R. — _—_ 
em in any Caſe where no apparent Danger is like⸗ Mod. Ca 
to enlue by the Delay. * * 40, 43+ 4 


U = 
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The Caſe of Cardiffe-Bridge. Trin. 12 Will. III. B. 


C1). Sp Oꝛders of Juſtices made purſuant to a paivate At of 
2 Parliament fo2 repairing Cardifte-Bridge, were remov'd hj: 
ices of the ther by Certiorari; and one Objetion was made, That this 
cace eng Court could not ſend a Certiorari to the Juſtices of the Peace in 
Zounries Pa- Wales; becauſe it might be ſent by the Court of Gzaud Seſſions, 
latine. which was as the King's Bench, and which by this Beans was 
! * 93» gkipped over and render'd yſeleſs. Sed non allocatur : 'Tig the 
Poph. 144 Conſtant Pꝛadtice to ſend them into the Counties Palatine, and 
1 0100. 64, pet they have oziginal Jurisdittion, and the fame Courts within 
2 Keb 685, themleives. The Counſel fo2 the Welſh Furisdiftion ſaid, this 
724,797, &c. Differ d, becauſe the Furigdition of Counties Palatine was de. 
Allen 4. rived from the Crown. But this was not regarded. And the 
Styl. s Chick Juſtice ſaid, That in Caſe of Sewers, this Court en⸗ 
quires into the Nature of the Fai befoze they grant a Certiorari, 
that no Piſchiek may happen by Jnundations in the mean Time; 
but this is only a diſcretionary Execution of their Authozity, fo! 
where-ever any new Tirfsdifton is erefted, be it by pꝛivate o; pub. 
lick Act of Parliament, they are ſubject to the Inſpeſtions ok this 
Court by Ulrit of Erroz, oz by Certiorari and Mandamus. 


( Rex verſus Levermore. Trin. 12 Will, III. B. R. 


68. Certiorari iſſued to remove a Canvician of Deer-feealing, 
and the Juftices return'd two Affidavits, and a Warrant to 
diſtrain; and the Return was quaſhed as imperkect. 


Rex verſus Brown & al'. Mich. 12 Will. III. B. J. 


Fa (9) Iiliam Brown, Francis Wood and Leonard Fosbrook, wett 
as | jointky indicted at the Seflions ; and Brown was alſo ie 
remove In. yerally indiſted; and Wood and Fosbrook and one J. S. were it 
— ain died in another Indickment; and a Certiorari was awarded tot! 
not remove MOVE all Jnditinents ; in quibus idem Willielmus, Franciſcus 
Indiment Leonard. indictati ſunt; without ſaying vel aliquis corum india. 
and B. exiſtit. Et per Cur. None of the Jndittments are removed, vl 
Poſt 131. only the joint Jndittment firſt mentioned, and the Juſtices bel 
2. Salk. 452, May p2oceed on the others without Contempt. 


2 Salk. 452, 
658. March 112, 1 Lev. 50. 1 Bulſt. 155. 3 Salk. 78. S. C. 


8 
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mina Regina verſus Paroch, St. Mary's in the 
* Beige pi 1 Ann. B. R. 7 At 


| | ' 43 yy a - A . - , a 

Na Certiorari to return an Ozder it was returned, cujus THe ot, | 
quidem tenor ſequitur in b#c-verba, and not, qui quidem Order muſt | 
ordo ſequitur in bzc vorba; and it was quaſhed fo2 this Reaſon, lf. 7. 


1 Syd. 229, &c. 1 Keb. 252. 3 Salk. 80. S. C. Shaw P. L. 210. 
Regula Generalis. Paſ. 1 Ann. B. R. 


Rule was made that no Certiorari ſhould be granted to 1 0 14. 
move Oꝛders of Julllces, from which the Law has given orderrof Ja- 
an Appeal to the Seſſions, befoze the Batter be determined on dice, not to 
the Appeal, becauſe it hiluders the JPzſvilege of appealing; and 1 
that if any O2der be removed bekoze Appeal, it ſhould be ſent down peat where 
again : But if the Time of Appeal be expired, that Caſe is not i lies, or the 
vithin the Rule. Per Holt C. J. But afterwards in Mich. 4 Ann, June or 37" 
B. R. in the Caſe of the Inhabitants of Sbellington, it was held. 6 Mod. 40. 
that Advantage muſt be taken ofthis Rule upon the Motion to file 
the Oder, fo2 that after it is filed, it is too late. | 


- ; - 


Domina Regina verſus Naſh. Mich. 1 Ann. R. R. 


12 Defendant was convited of Deer-ſtealing, and a Wat: cerriora? 


rant was awarded to the Conſtable to levy, &c. pe accozd: vo Superſe- 
ingly diſtrained, and then came a Certiorari to remove the Con: —— 
vition; and after the Recozd removed, the Conſtable ſold the deeun before 


Goods, but would not part with the Yoney, oz return the War: *** _ 


. Nr. and the Court held, - | n | = Salk: 
iſt, That the Conſtable might well p2oceed in the Execution 
aſter the Certiorari, becauſe it was begun befoze, and the Certi- * 
e no moze Hays it than a Crit of Error of a Judgment in ei. 
| u. tuns the Execution of a Fieri facias already begun to beexe- Mos God? 


ned. And in that caſe, ik the Sheriff returns want of Buyers, s; 
jt Common Pleas may award a Venditioni exponas, notwith: 
landing the Writ of Erro2 pending. | 
Ny, That this Court had no Power over the Warrant, being 
anted befoze the Certiorari iſſued, and therefoze they refuſed to 
Ike a Rule upon the Conftable to return it; comparing it to 

e Cale of a TUrit of Execution delivered, &c. befoze a Writ ok 
10), But they ſald the Juſtices might fine him, ik he would not 


" vis Warrant, oz deliver over the Boney to the Pꝛole⸗ 


U. Croſs 


8 „ —_—_— ——C. 
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704330 Writ of Erro2 was bzought in B. R. of a Judgment in the 
cen Court of the Ile ok Ely, in an Action upon the Cale fn; 
lies t all in- Moꝛds. The Erro2 aflignd was that a Certiorari {ied out of 
ferior JuriF C. B. to remove the Cauſe, and was allowed, and yet they pu 
; Salk. 29. Ceeded below afterwards: The Defendant in Erro? pleaded a 
— - 5 Gant to the Biſhop of Ely of Conuſance of Pleas, and ſhew? 

3. an Allowance of it in this Court, 21 E. 3. and that the Cauſe 


_ aroſe within the Jurisdiction, and that they return d this Matter. 


to C. B. upon the Writ,of Certiorari, and ſo the Court belon 

had good Authozity to pꝛoceed; and to this Plea there was a De: 

murrer. And thzee Things were inſiſted on fo2 the Dekendant in 

Erro2, 1ſt, That no Certiorari ought to lie to the Court of Ely 

by reaſon of the Franchiſe, which is a Conulance of Pleas, and 

becauſe the Coutt above cannot pꝛoceed on the Recozd removed by 

the Certiorari, but the Plaintiff muſt be dziven to his new Oi 

ginal. 2dly, Becauſe the Certiorari, admitting it lay, was no $v- 

perſedeas, 3ÞBly, That the Cauſe below could not be removed by 

the Certiorari, becauſe the Plaint was not entered at the Time of 

the 'Teſte, but after the Teſte, and befoze the Return of the Writ, 

But per Cur. As to the firſt Batter it is not the Plaintiff's Ct: 

pence, but the Defendant's Liberty, that is to be confidered in this 

Caſe. F02 if the Franchiſe be tenere placita, then this Court 

hath a concurrent Jurisditton, and the Dekendant may chult 

whether he will be ſued there, oz in the King's ſuperioz Courts; 

fo2 he may be a Stranger in the Franchiſe, and not able to find 

Bail there, and it may be dangerous to be tried by a Jury of 

Strangers. Beſides, as the Statute of the 27 H. 8. ſays, 

ante 146. there is as much Dfffetence between the King's Miniſtry of J. 

Fal. s tice in his ſuperio2 Court, and his inkerio: Courts, as betien 
vid 5& 6 being governed by the King in Perſon, and by his Deputy; 
W. yr Nay c. therekoze it is that this Court hath a Superintendency, and 
11. Per. 3. p2event Oppꝛeſſion, may award a Certiorari to any inferioz Courd, 
and the Subjets Right to Writs of Certiorari appears by the 4 

Eliz. c. 5. and 21 Jac. 1. c. 23. which reſtrains the Abuſe of then. 

. 2Vly, A Certiorari lies to a Franchiſe that hath a Conuſanced 
Pleas, which is moze than a bare Franchiſe tenere placita. 3; 

It lies to an exempt Jurisdiction, fo2 that Franchiſe is only in 

the Benefit of the Defendant, which he may wave ik he plealts 

And even in caſe of a cuſtomary Pꝛoceeding by fozeign Attach 

ment, if a Defendant cannot find Ball below, he may buch! 
Certiorari, and on putting in Bail above, the Cauſe ſhall gu fn 
2 Salk. 564 there, As to the ſecond Objetion the Court Held, a Cert! 
1 Syd. 5 ',, was a Superſedcas, by the ſame Reaſon that a Habeas Corpus 
2 Keb. 138. Vide 1 Cro. 261, 2 Jon. 209. and that therefoze all Proceeds 
Y I , 
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fter a Certiorari allowed, were erroneous; and that an Attach- Ante 197. 
ment would have lain, if they had not allowed the Certiorari. Ag 1 35, 84, 
to the third Dbjetion it was held, that this Plalnt was well re- Fog 2or- 
moved; fo2 A Certiorari is like a Recordari, which removes all . Lis 2 
Things pending at any Time between the Teſte and the Retozn. Keb. 141, 
Vide 1 Vent. 63. 1 Ro. Abr. 395. F. N. B. 71. f. c. 3 H. 6. 30. &c. 

b. New Theſ. Brev. 37. 3 Brownl. 335. 


2üä( — 


Domina Regina verſus Bothell. Trin. 2 Ann. B. R. 
(rior was to remove an Indlament, ann there being no MY > 24 
Vall indozſed upon the. Writ, the Court ſaid, the Writ 1og'a vicb- 
ould not have been allowed, koz it was againſt the late Ack of our Bail. 
Parliament. el 


8. C. 6 Mod. 17, 33. Set. and Rem. 220. Holt 137. 


„ 


Domina Regina verſus Porter. Mich. 2 Ann. B. R. 


H Being indiXed and convi#ed fo2 beating certain Officers, (5. 

f on the Statute of 14 Car. 2. obtained a Certiorari to re- Certiorsci 

„woe the Indictment, &c. in B. R. And Northey Attoꝛney General her Ca. 
1. WY moved fo2 a Procedendo, urging it was inconvenient that a Cer- dio, un- 
is WY tiorari hould be granted after Convickton and befoze Judgment, bebte 

it WY becauſe the Juſtices who tried the Cauſe were bett able to ſet the nor. 


not, or Fine 
Fine. Et per Cur. A Certiorari lieg after a Convittion and befoze oughe 10 be 
;; Wl 3'0gment, ko: perhaps ft may be p2oper to give Judgment in this Pen“, . 
n Gourt; and ſometimes if happens that a Mrit of Erroy, will not Carth. 6. 
e: However a Writ of. Erro2 will lie in this Caſe, becauſe tis Vert: 35- 
1, * formal Proceeding grounded on an Jndiament. And therefore s C. 5M 


— + S. C. 6 Mod. 
71 WY "ecauſe the Party it Hou might have Remedy by Ulric of Er- 133. 
een tos, and it was not p 


2oper to ſet the Fine in this Court, a Pro- Holt 132. 
ecdendo was granted. And Holt C. J. cad, That upon a Con- 

du uon at the Aſlizes, if the Judge of Aſze doubt of the Judgment, 

uct, de map remove the Recozd into this Court by Certiorari; andthat 
on Judgment here a Writ of Erro2 of a Recozd, coram vobis 


yen. WY weiden. lies; and that it is the Courſe of the Crown-Office, and 
ce | was ſo done by C. J. Scroggs. 


Anonymus. Mich. 2 Ann. B. R. 


9 r \ | | 

NE that made and ſold Cyder was convitted fo2 not pay: . "7 FE 
˖ ing the Duty upon the late Statute 3 and on a Certiorari Return in 
uremove the Convicklan, the Tuffice made his Return in Engliſh, Tae »l- 


which 91, Cheſhire moved to quaſh; but it was allowed to be good 1 Mod. 12. 
i this Cale. J | 


Domina 


_— 
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15.) Domifia Regina verſus Dixon. - Hill. 2 Ann. B. R. 


Certiorari 


ought de A Certiorari after Convittion ought to be to remove the Indi 


Indie ment ment and Convition, and if it make Mention of the Indiz 
— 5 ment only, and not of the Convitton, it may be quaſhed, Andic 


Defendanc is the Party take it out befoze Convittion, but will not uſe it til 
convicted. after, he ought to loſe the Benefit thereof, 


6 Mod. 6:. 
& 0 


Regina verſus Knatchbull & al. Hill. 2 Ann. B. A. 


(18. ) Motion was made fo2 a Certiorari to remove. an Jnditment 
8 found at the Aſizes in Kent, againſt Dy, Knatchbull and 
to Juices of others; but denied, tho' earneſtly pꝛels d fo2; alſo the ſany 

_ Geol delive- Thing was done fn Pz. Thornbury's Cale, who, with others, 
2 was indiXed at the Old Baily fo2 a Jacobite Conventicle, and it 
was p2efſed by him in Perſon to have a Certiorari, intimating 
_ Partiality and Pꝛejudice in the Loꝛd Wayo2.and Aldermen againk 
Poſt 151. Him; but at laſt it was denied fo2 this particular Reaſon, viz. That 
Ante 144+ the Motion happened in the End of Hillary Term, co that it would 
occaſion a Delay of Juſtice : Otherwiſe it ſeems they would hav! 

granted it. 1 | | 


1 Domina Regina werſus White. Pal. 4 Ann. B. R. 
( 19. ) Certiorari was granted to remove an ©2der of Seflions 
Certiorari to made by the Juſtices of Northamptonſhire, fo; removing i 
der Tat High Conſtable and putting in another: Sit James Montague 
muſt be moved fo2 a Procedendò becauſe the Writ was made out on tif 
jy by Saturday befo2e the Term, Teſte the 1 2th of February, and the Fiat 
« 99180 was not ſigned till the firſt Day of this Eaſter Term, and a Pc 
more Indi&- cedendo was granted fo2 this Jrregularity : And it was held 
ments, both in TUrits of Certiorari granted to remove Opders, the Fiat fi 
Fi making out the Crit muſt be ſigned by a Judge, and the CLirit 
vid. 1 Liu. ſelk need not; but in Caſe of Writs of Certiorari to remove Jt 
Holt 132. Diftments, the Fiat muſt be ſigned and the Writ too, and that ti 
S. C. later is required by the late A# of Parliament : And Holt C.] 
ſaid, That if the Fiat had been ſigned on the ſame Day the Un 
1732h Con. Was token out, that would have been well, becauſe it was bela! 
tables re- the Eſſoin⸗Dap; but a Fiat ſigned this Term, cannot wartant 
morable. Certiorari teſted the laſt Day of laſt Term; Alſo they held Vs 
Confables might be removed, as well as Petit Conſtables, © 

the Juſtices at Seflions were the beſt Judges of that Pattet. 


Nehul 


Or; 
I 
lf 


I 
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Nehuff's Caſe. Paſch. 4 Ann. B. R. 


B. Montague moded fo2 a Certiorari to remove an Indick⸗ ( 20. ) 
ment at the Old Baily foz a Cheat: The Caſe was, That Ceruerne 
he Defendant bozrow'd 600 1. of a Feme Covert, and piomiled wif 014 * 
i; ſend her fine Ctoth and 'Gold Duſt as a Pledge, and ſent no Baily, unleſs 
qld Duff, but ſome coarſe Cloth woꝛth little o2 nothing; they 5 = 
ar d to try it the ſame Term, which would be a. Benefit to the 
Pyoſecut92, who by the Courſe of the Old Baily could not 2 
t (0 don; and the Court granted a Certiorari, betauſe the Fact 
12s not a Matter criminal, but it was the Pꝛoſecutoz s Fault 
orepoſe-ſuch a Confidence in the Defendant; and decauſe it was 
n abſurd P2oſecution, and, the Defendant offered to try it that — 144, 
Tetm. 159% 


Domina Regina werſ. Barnes, Mich. 4 Ann. B. R. - | 


\ N Omer was made againſt A. and the Certiorari was to re: vnde 


move all Oꝛders againſt A. and B. Et per Cur. This Hall Ante 145, 


at remove the Oꝛder againſt A. atone, but it ought to be fo? all en. 452, 


ders againſt A. and B. oz either of them. 434, 65h. ll, 


CD wo ow ei mt — WW 


vir Godfrey Kneller's Caſe. Paſch. 5 Ann. B. R. 


F there be a fo2cible Detainer, and an Tnquffition taken, and (22. 
then a Certiorari to temove the Jtiquiſition, and then there 18 Aer Cert 
new foxcible Detainer, the Juftices may, notwfthſfanding the we 13.9; 


move I 


atiorari, retoꝛd the Foꝛce; but they cannot pzoceed to award den of for- 
litutionz: So if after the Tnquifition, and befoze the Cer- ie Deria- 


mur, there had been a koztible alner, the Juſtices might es} <= 


Wie recoded the Fozte; but all eedings u 41. ward Refti- 
ann Eee, Proceedings ipon ſuch In. , 


CHALLENGE. 


/ 


\ 


, 
Challenge 
for Fayour. 


On the other Side it was conſidered that the Fair occaſion 


was, You ſhall well and truly try whether A. (the Jury-man chu 


(2. ) 

4 Mod. 65. 
Carth. 214. 
S. C. 
1 Show. 327. 
Comb. 191. 
Caſes B. R. 
428. 
Holt 166. 
Where two 
Perſons are 
Sheriffs, and 
one is chal- 
leng'd, the 
Venire ſhall 
be directed 
to the other. 
3 Lev. 399. 

Mod. 37. 
Show. 400. 


arreſt a Yan, the Arreſt oꝛ Neglect is the Act oꝛ Neglett of bot) 


57 J 


CHALLENGE. 


Anonymus. Trin. 1 W. & M. 


PON a Trial at Bar the Queſtion was, whethy 
the Fair called Way-Hill Fair, ſhould be kept at Way: 
Hill, oz at Anderry? And one of the Jury wag c< 
leng'd becauſe he lived at Way-Hill ; and the Objetin 


was, that the Fair occaſioned Manure to imp2ove the Gzound 


trampling of the Gzaſs: This being a Challenge to the #4 
vour, two of the Jurozs were \wo2zn to be Tryers, and their Oat 


lengod) ſtand indifferent between the Parties to this Iſſue. 


Rex & Regina vefſus Warrington & al. Pa 
| 3 W. & M. B. R. 


Nkozmation fo2 a Riot committed in Cheſter; it was ſug 

geſted upon the Rolf that ane ot the Sheriffs was a Ds 
fendant, upon which the Venire facias was p2ayed and direfed to 
the other Sheriff, Upon Not guilty pleaded, the Jury found 
them guilty; after which it was moved in Arreſt of Judgment, 
that the Venire ſhould have been awarded to the Cozoner, vv 
cauſe both Sheriffs make but one Officer, oz rather that bot) 
Perſons make but one Sheriff, Sed non allocatur: Foz tho ont 
be challeng'd, the other may execute the Writ, but he does it i 
the Name of both; as where one arreſts a Yan oz negletts ! 


The Cozoners are not the pꝛoper Officers of the Court, in al 
other Caſe but where the Sheriff is abſolutely imp2oper; mn 
where there is no Sheriff at all. Jf the Sheriff die, the Co 
ner cannot execute, &c. In the Caſe of two Coꝛoners, it 
be challenged, the other muſt ac, and yet both make but one £ 
ſicer; ſo in this Caſe one Sheriff is challenged, ergo the 0 
muſt aft, 2 Mod. 24, 199. 


CHANCERY. ” 18 


Anonymus. 


OO KE being indicked fo2 Þigh Treaſon, and the Jury called, (z.) 
he offered to ask the Juro2s, in oder to challenge them, if Jaryman 
they had not ſafd he was gullty, oz would be hanged: Et per 327,29: be 
Cur. This is a good Cauſe of Challenge, but then the Pziſoner aoy Macrer 
muſt pzove it by Witnefſes, not out of the Mouth of the Juryman : —_— 
{ Juryman may be asked upon a Voir dire, whether he hath any erger au. in 
Intereſt in the Cauſe : Mhether he hath a Freehold : Foz theſe challenge. 
do not make him criminal; but you ſhall not ask a Witneſs oz LI. 555- 
Juryman, Whether he hath been whipped fo2 Larceny, oz convi# 
of Felony; 02 whether he was ever committed to Bridewell fo2 a 
Pilferer, 02 to Newgate fa; Clipping and Coining; oz whether 
he is a Uillein o2 outlawed : Becauſe that would make a Ban 
diſcover that of himſelf which tends to Shame, Crime, Jnfamy 
02 Pisdemeano2 2: So it is in this Caſe, the Anſwer would charge 
him with Pisdemeanoz 02 Pisbehaviour. Et per Powel Juſtice : 
In a civil Cauſe you may perhaps ask a Man if he has not given 
his Opinion befoze-hand upon the Right: Foz he might have done 
jat 15 E "a the Parties: Otherwiſe in this Caſe. 
00KS Trial 21 28. | 


CHANCERY 


Anonymus. Mich. 1689. In domo Procerum. 


U 


Man limited an Eſtate to Truſtees ko: Payment of (1. 
Debts and Legacies : The Truſtees raiſed the whole — ones 
Boney, and the Heir pꝛayed to have the Land; and this dy Bebe 
was oppoſed, becauſe the Truſtees had not applied the diſchargedas 
oy, but converted it to their own Cle, ſo that the Debts and Fine — 
dates temalned unpald: It was reſolved, That the peir ſhould eq, no mir 
wide Land discharged, and the Legatees ſhould take their knen by 
y againſt the Truſtees: Foz the Eſtate was Debtoz fo? Mod. Caſte. 


® (ierefoze is only liable ſo =_ as the Debts, &c. ſhould oz 


= 
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| Money, and ney, and Money agreed to be laid out in Land, to be in,Fatt a 
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might be paid. * And where the Land has bozn once its Bur en, 
and the Poney is raiſed, it is diſcharged and the Truſtees liable. 


Beſt contra Stamford. Mich. 4 Ann. In Cane. 


(2) EM E Sole ſeized in Fee, upon her Marriage with A. makes 
Termereated L a Leaſe to Truftees fo2 100 Pears, in Truſt fo2 the husbam 
Porpoſe, af. f02 his Life, Remainder to herſelf foi Life, Remainder to th 
er tha de, Iflue of that Barriage, Remainder to the Wile, her Execute 
e420 and Adminiſtratoꝛs; Husband dies without Iffue ; Ce marries q 
the Inheri- ſecond Pusband and dies: Whether this Term ſhould be atten; 
24. Abr. 204. dant upon the Inheritance, oz thould go to the Pusband as x 
p. 10. S. C. Term in groſs was the Queſtion 2 Et per Cur. Tis a Term 
2 Vern. 520. attendant, becauſe the Truſt fo2 which it was created is at an 
re. Ch. 252. End, the firſt Þusband being dead without Jfſue : As where a 

Term is created to raiſe Poztions, and the Potions are paid, 
02 a Termoꝛ purchaſes the Inheritance in Truſt, the Term ſal 
be attendant. And as fo2 the ſecond Hugband, it cannot be in 


tended that he was then thought of, 


In Equity Money articled to be laid out in Land, ſhall be taken as Lang, 


Land agreedin Equity; for this Court is to inforce the Execution of Agree 
ſhall gous ments, and therefore looks upon Land agreed to be fold, as Mo- 


_— ede Real Eſtate, which ſhall deſcend to the Heir; Sed Quaere, If Me 
laid out in ney be articled to be laid out in Land, in a Marriage-Settlement, 
3 as upon Failure of Iſſue, and there is no Iſſue, but Debts by {imple 
Mod. Caſes, Contract; whether this Money ſhall be taken as Land, and ther 


&c. 171, by defeat Creditors ? 


Anonymus. 27 Junii 1707. At Lord Chancellor's Hi 
Where Lands T was held, 1ſt, That if one by Tull 02 Deed ſubjet his Lands 
are deviſed 1 to the Payment of his Debts, Debts barred by the Statut 
Debt; barred Of Limitations ſhall be pald; fo2 they are Debts in Equity, il 
by the Ste- the Duty remains; the Statute has not extinguiſhed that, i 
rate of man it hath taken away the Remedy, 2. Jt was held, That if the 
be paid, be a Bond-Debt, and the Intereft hath out-run the Penalty, 
bere Bond ſhall not carry Intereſt beyond the Penalty; koꝛ the Defign of h 
Intereſt ba. Settlement was not to increaſe the Debt beyond what ie Der, i 
— che Fe- to give a farther Security; however, if the Devilee 02 — | 
Mod caſes, negleſts to pay in a reafonable Time, he wall, after fuch Br 
Ke. 3. pap Intereſt beyond the Penalty; per Cowper, Lozd Chancen 


Anonym 
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Anonymus. Mich. 6 Ann. In Canc. 


buy them in fo2 lels than is due upon them, he ſhall not take Truftce buy- 

Benefit of it himſelf, but other Credito2s and Legatees ſhall 105 — 
jave the Advantage of it; and koz want of them, the Benelit is due, hall 
hall go to the Party who is intitled to the Surplus; but if one * 1 
its lo: himſelf, and being not in the Circumſtances of a Truſtee wbele. 0. 
02 Erecutoz, buy in a Poꝛtgage fo? leſs than is due, oz fo? leſs therviſe of 


= it is wo2th, he ſhall be allowed all that is due upon the Bozt- gu k .. 


þ \ Cruſtee 02 Erecuto2 compound Debts oꝛ Poztgages, and ,. » 
th 


ge; fo2 he ſtands in the Place of him that aligned, viz. the wn 5 


Potgagee, who might have given it to him gratis; and what is Vers. 49+ 
due muſt be the Pealure of our Allowance, and not what he gave; 

#02 that might have been moze than it is wozth, as well as leſs, 

and ſince he runs the Hazard, if Loſs happens, he ought to have 

the Benefit in caſe it turns to Advantage: So ſaid and admit- 

td, per Cowper, Lo2d Chancelloz, 8 * 


Cuthbert contra Peacock. Mich. 6 Ann. In Canc. 


Owed his Niece A. 1001]. by Bond, and having two other (;) 

» Nieces B. and C. makes his Mill, and bequeaths 3oo J. to Ec8*cy to 
jis Niece A. and to his two other Nieces 2001. apiece, After Senne 
that he borrowed another 1001. of his Miece A. and being indebt⸗ [ef than his 
to her in 2001. died; and to pꝛove the 300 l. ſhould go in Sa- Dae how 
W titation of the Debt, 52. Vernon inſiſted, that it was the Rule La. ab. 20a. 
in Equity, and had been often decreed, That where a Teſtato2 r. 5. 8. c. 
being indebted, gives his Debtee a Legacy greater than his * 
Debt, it ſhall go in Satisfaction; fo2 a Man ſhall be intended to 

ie ſuſt befoze he is kind; otherwiſe where a Legacy is leſs, fo? 

that is neither to be juſt no2 kind, and ſhall not be taken to go fn 

Satisfattion of any Part. Cowper Lo2d Chancello? ſaid, It might 

be as good Equity to conſtrue him to be both juſt and kind, if he in⸗ 

(ded to be both; That if any Part of 3<o1. be applied to the 
Payment of the Debt, as fo2 ſo much it is not a Gift, whereas 
nt muſt be taken to be a Gift oꝛ G2atuity : And there being $2457 mu 
ſets and ſome J2oofs of the Teftatoz's greater Kindneſs to A. bc « Gifs. 
than his other Nieces, his Lo2dſhip decreed her the whole zool. 

ver and above her Debt. 


X 2 | Kemp 


—_ 
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_ = Vern. 366, and Time of Payment were certain Ind paſt. 


er took Ef. ther ſhe would take by Uirtue of this Limitation, it being 
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Kemp contra Coleman. Mich. Vacation, 6 Ann, 


(6.) TER eundem Dominum Cancellar. inter Kemp & Coleman, 
as yoo" Fo Mich. Vac. 1707. Jt was laid down as a Rule in Equity 


to refund 


Part of Por · That where the Son without the Pꝛivity of the Father o2 Parent 


yon without treating the Patch, gives a Bond to return o2 refund any Part 


\ather's Pri- 


vity, is void. Of the Poztion, tis void. 


ia Grimſton contra Lord Bruce & Ux. In Cane. 1700 


ſed to J. S. | 
pant] Deviſed his Lands to J. S. and his peirs, on Condition ty 
_ — + pay 20000]. to the Heir at Law, viz. 1000l. per Annum, 


10001. per ko the firſt ſixteen Pears, and 20001. per Annum after that 
Ann. Heir till the whole ſhould be paid ; the Hefr entered fo2 J2on-payment 
= 9:0 of one of the 10001. per Annum, and J. S. bꝛought his Bill; any 
menr, as for it Was objefed, That the Condition reſtozes the peir, and that 
Forfeirure, Chancery ought not to aid in Diſheriſon of him: But it was re 
relieved. \vived by Cowper, Loꝛd Chancelloꝛ, ö 

2 Vent. 352 1, That the Entry of the Heir in this Caſe, was only to l. 
ja caſes of fozce the Payment ok his Principal; as where a Yoztgagee en: 
Equity can ters; and that the Court can give him Intereſt fo2 the ſame from 
bert the Time it became payable, and that wherever the Court can 


vive Sarizfae. Ube SatiSfafion o2 Compenſation fo2 a Breach of Condition, 


non. they can relieve, 


Ek. Ab. gs. ꝛdly, That fo2 every 10001. from the Time it became payable, 


p. 4 8. C. the Legatee 02 Yeir ſhould have Intereſt, becauſe both the Sun 


= 3dly, Thar there is to be no Deduftfon of any Cares, betaul 

en, tft is not to iſſue no2 ariſe from the Lands, but is given as i 
Sum in Szols, ſecured by Entry on the Lands foz Jzon-pi? 
ment. | 


Higgins contra Derby. Mich. Vacation, 6 Ann. 
8.) 


N RUST of a Term of Pears was declared to the bas - 
limited to band fo2 Life, Remainder to the Ulife fo2 Life, Remain >: 


Daughters der to the firſt Son of their Bodies, and the Peirs Bale of g 
racion in E ody ok ſuch firſt Son, (and ſo on to every other Son) and ko! — 
Tail. Ifrhe ok Sons, then to the Daughters of the ſaid husband and Wo 
Etare-Tail The ÞuSband and Cite died, and there was no Son of the S 


was Contin- 


gent and ne. kluge, but there was a Daughter; and the Queſtion was, Cine - 


"Dol a Limitation in Tail to the Sons? Et per Cowper, Low Cl. 


ſhall take; o- celloz, There the Limitations to the Sons ever took Effet, q — 


therwiſe not. 
Poſt 225. 4 
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the Eſtate veſted, the Remainder and Limitation to the Daugh- 
ters become void: But ik there never was a Son, as it happen- 
in this Caſe, the Remainder is good; fo2 the Limitation muſt 
he conſtrued, if there be a Son, then to him; ik no Son but a 
Daughter, then to her. 

But upon reading the Settlement it appeared to be thus, And 
in Default of Iſſue Male of the Body of the ſaid Husband, then to 
the Daughters: And therekoze it was held, That the Þusband 
took an Eſtate⸗Tail, and fo2 that Reaſon the Limitation to the 
Daughters was held void, being after a plain Limitation in Tail 
to the husband. 


Whitlock contra Waltham. 7 Jan. Hill. 7 Ann. At 
the Rolls. 5 
CS 
Payment of 


HE Intereſt of a Yo2tgage was paid to and received by the tnceret of 
Scrivener that put out the Boney ; the Scrivener p2oved —_ 
nſolvent ; and the Queſtfon was, who ſhould bear the Loſs ? And 12,09 207 
it was admitted in this Caſe, Firſt, good, if he 
That if the Scrivener be intruſted with the Cuſtody of the bade Bond 
ond, he may receive the Jntereſt ; and tho he fails, yet the Moꝛt : Deck. 
gagee ſhall bear the Loſs 2 And that ſa it is alſo in ſuch Caſe, if he Eq: Ab. 145. 

receive the Pꝛintipal and deliver up the Bond; fo2 being intruſt-*+ *© 

fd with the Security itſelf, it ſhall be pꝛelumed, he fs intruſted so of Princi- 
uith a Power over it, and with a Power to receive the Pzincipal pai be de- 
and Intereſt, and the rather becauſe the giving up of the Bond zona 2 
upon the Payment ok the Money, is a Diſcharge thereof; other- 

uiſe if the Obligee take away the Bond, fo2 then he hath no Au- 

thozty to receive any Money. 

Ay, Tf a Scrivener be intruſted with the Moztgage⸗Deed, otherwiſe of 
lot the Bond, he hath only Authozity to receive the Intereſt, Morrgage- 
ut not the Pzincipal ; becauſe the giving up the Deed is not ſuf. Veel. 
itient to reſtoze the Eſtate, but there muſt be a Re⸗convepance; 
homes the giving up a Bond, is in Law an Extiaguiſhment of 
ly, That tho the Scrivener has neither the Cuſtody of the 1f\corrgages 
Fongage no the Bond, pet if the Poztgagee agrees that the »erce,tswell 
20gago2 ſhall pay the Jntereft to the Scrivener, the Tntereſt — "7 
"a well paid to the Scrivener, as long as the Bo2tgagee tho! he hath 


neither Bond 
nor Mort- 


\ Al, That if the Poztgagee dies, and his Executoꝛ comes gaze. 
. the Scrivener, and receives Jntereſt of him, and at his Pands, — 1 
ame due after the Death of the Poztgagee; this is a Ereenter a 
gement and ik after ſuch Receipt the Scrivener leaks, ęree to it ex- 
03ago? ſhall not bear the Loſs, fo2 it was the Moztgagee — 
1 the Scrivener, and the Executoz came into the Agree- | 
» Md thereby renewed it, ſuppoſing it was determined by the 


Death 


— 
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—— 


Death of the Poztgagee, but it was rather an Agreement thay 
an Authozity, and could not die with the Party. Nota; This was 
the pzincipal Caſe, and affirmed by Cowper, 4.02D Chancello:, 


York contra Stone & al. Nov. 16. Mich. 8 Ann. In Canc 


( 10. ) T HREE Perſons being jointly intereſted in the Truſt of 1 
— 9 Term of Pears, one of them mo2tgaged his third Part; 
voke « Will and the Queſtion was, Whether the Jointenancy was ſevered in 
in toto, bur this Cale? It was admitted to be a ſettled Point in Chancery, 
ſelotenaney That if H. makes his TRitl, and deviſes his Land to one in Fe, 
of the Truſt and after moztgages his Land to another in Fee, this is no ty 
of « _ tal Revocation, but the Equity of Redemption ſhall paſs by the 
5. 4. 5. C. Deviſe : But Cowper Lozd Chancello2 held, That a Jujn 
tenancy is an odious Thing in Equity; that as to the Caſe of 
the WH, it might be fo2 the Benefit of the $502tgago, that this 
Mill ſhould not be revoked; but that it is to the Diſadvantage of 
the Po2tgago?, that the Jointenancy Could continue; becauſe, if 
he happen to die firſt, all his Eſtate and Intereſt goes from his 
Repꝛelentatives to the Survivo?, unlels it be conſtrued a Seve: 


cance, | | 


Puke Hamilton contra Lord Mohun, 20 Maii, 9 Ann 


( 11.) NE of the Marriage⸗Articles was, That the intended hul 
Covenant be- band ſhould within two Days after the Marriage, fo? the 
fore Mar- Peace cf the Family, releaſe the Euordian of the young Lad! 
lea the (the Lady Gerard) of all Accounts cf the mean F2ofits of an 
wife's Guar- Eſtate tbet belonged to the Lady: Er per Cow per, Low Chan 
—— celloz, admitting there was no Surpzize oꝛ Concealment, pet this 
ter, of all Covene nt cunht to be ſet af:be as extozted from the Husvand, wh6 
8 could not have the Daughter but upon theſe Terms; and that 
firs, ſer aſide Wherever a Mother, oz Father, oz Guardian, inſiſts upon P!! 
in Equity. vate Gain, 02 Security foz it, and obtains it of the intended Þul 
— 2 band, it ſhall be ſet ade; fo2 the Power of a Parent 02 Clit 
2 Vern. 652. dian ought not to be made Ale of to ſuch Purpoſe : You ſhall nd 

have my Daughter unleſs you do ſo and ſo, is to ſell Thilo 
and Matches. And he held theſe Contracts with the Father, de 
to be of the ſame Nature with Bzokage-Bonds, &c. but of m8 
miſchievous Conſequence, as that which would happen mo? ft! 
quently ; and that ſt is now a ſettled Rule, That if the Father 
on the Marriage of his Son, take a Bond of the Son, that i 
Son ſhall pay him ſo much, &c. tis void, being done by Coercio 


while he is under the Awe of his Father, 


4 
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Corbett & Ux. contra Maidwell. Trin. 9 Ann. 
| In Cancell. g 


Bill was bꝛought fo2 raiſing the Wife's Poztion out of a (. 
reverſionary Term expeckant on her Father's Death: The A Ter li- 
Caſe was, Thomas Maidwell, the Father of the Plaintiff's Mike, eu = 
upon his Parriage, ſettled to the Ale himſelf ko: Life, Re- cer che Fa- 
mainder to Truſtees fo2 500 Pears, Remainder to the Heirs Bale jbcr+Death, 
of his Body by his intended Wife, and if he ſhould happen to die ,,;;;, 
vithout Jſue Male of his Body by his Wife, and there ſhoufd be Daughcers 
one o: moze Daughters of their two Bodies, which ſhould beg en 48. 
unmarried, or not provided for at the Time of his Death, ſuch or Marrizge, 
Daughter (if but one) ſhould have 2000 l. and zo l. per Annum —— ow 
ſuing out of the P2ofits till the Poztion ſhould become due; the — 
Potion to be payable at the Age of eighteen, oz Day of War: be raiſed in 
riage, and a Power fo2 the Truſtees to raiſe it by Sale 02 Yozt- 5 fathers 
gage of the Term, oz Perception of ]2ofits. There being but x4. Ab. 337: 
one Daughter of this Marriage and no Son, the Mike died, and v. 1 _ 
the Daughter being above the Age of twenty-one, and married 3 , K 
to the Plaintiff, the Queſtion was, Whether the Truſtees could; C. N 190. 
raiſe her Poztion in the Life of her Father? And on great Con- 

ideration it was held by the Loꝛd Cowper, Loꝛd Chancelloz, 

iſt, That tho a Term is limited, in Remainder to commence 
after the Death of the Father, yet if the Truſt is to raiſe a Po2- 
tion payable at the Age of eighteen, oꝛ Oay of Parriage; with- 
vut Queſtion the Daughter ſhall not wait the Death of her Father, 

"n - the Age of eighteen, o2 Marriage, may compel a Sale of 

e Term. 

Aly, So it is if the Truft of a Term fo? raiſing Daughters so if on con- 
potions be limited to take Effet, in caſe the Father dies without — mg 
Aue Pale by his Wife, and the Wife dle without Ilſue Dale, nen jap. 
taving a Daughter, in ſuch Caſe the Term ts ſaleable in the pens in che 
Life of the Father. Life of the 

That lo far it had been carried already, but he doubted whether | 
e could have gone ſo far in caſe the Matter were Res integra; 
pil that the Reaſoning upon which it had been founded was, 
hat by the Death of the Bother the Poſſibility of Iſſue Bale 
dls extint : That all that was contingent in the Cafe has hap- 

Kd: It is become impoſſible that there ſhould be Ilſue Bale, 
ad as to the Father's Death, that's not contingent, fo2 aff Men 
lt die; and it is now the fame Thing to lay, when the Father 
dat Iſſue Male by his Wife, as to ſay when the Fa- 
nd if this Caſe had gone no farther, it had been no moze than 
t the Father is Tenant koz Life, Remainder to Truffees fo? 
© Pears foz raiſing Daughters Poztfons payable at the — of 
eighteen, 


— — — — —ä4ä—3 
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eighteen, oz Marriage; and now all Contingencies being hay 
pened, and out of the Caſe, it ſhould ſeem within the Reaſon g. 


the firſt Reſolution. 
That the Caſe of Greaves and Mattiſon, 2 Jo. 201. comys 
fully up to this Reſolution : Sir Edward Greaves made a Seti. 
ment to the Uſe of himſelf fo2 Life, Remainder to the Uſe of jig 
firſt Son in Tale Pale, Remainder to Truſtees fo2 fozty Pears 
Remainder to himſelf in Fee: The Term fs declared to by n 
Truſt, that in Caſe it ſhould happen that the ſald Sir Edward 
ſhould die without Jfſue Male of his Body, then the Truſtees 
ſhould raiſe 5000 l. fo: Daughters Poztions payable at the 9g: 
of twenty-one, oz Marriage, with a Pꝛoviſlon faz Maintenance 
in the mean Time. The Wife died, leaving two Daughters, 
and no Jſſue Male; and by Pemberton, Dolben and Raymond, i 
was reſolved, That the Right to the Poztlon was veſted by the 
Mother's Death without Iſſue Bale, in the Life of the Father, fy 
otherwiſe the Father might live ſo long that the Poztions might 
be of little Service. ; 

| Thus far the Court has gone fo2 Convenience, that young 

But net be. Momen may have their Poztions when they moſt want them, 
fore the Con- But in the pzincipal Caſe, the Daughter, who is the Subjet 
ringeney Of this Pꝛoviſion, muſt be a Daughter unmarried oz unpzovided 
n«ppened. fqgy at the Time of the Father's Death, which is a Contingency 
not yet happened, and therefoze it comes not within the Reaſon 

of either of the Rules. 
As to the 30 l. per Annum fo2 Maintenance, he held, That mul 
be intended in Caſe the Father die without Jfſue Male, leavinga 
Daughter under the Age of eighteen, oz not married, becaule 
otherwiſe this Abſurdity muſt follow, That the Daughter muſt be 
paid Maintenance⸗Monep fn the Life of the Father, out of the 
— of a Term that is not to commence till after the Father's 
1 Salk. d kath. 
S I That this Caſe was too ſtrong fo2 the Court to attempt to 
Cera 649- get over, and to do it would create great Confuſion ; and it would 
Chan. Rep. be to nu Purpoſe fo2 any one to make Deeds, if the Argument 
90. 5. C. Convenience oz Jnconvenience ſhould p2evail to over-rule then. 

Bill dilmiſſed. 


Whicecomb contra Jacob. Trin. 9 Ann. In Canc 


3 F one imploys a Fadtoz and intruſts him with the Diſpoſal d 


Goodsin the 1 Yerchandize, and the Fado; receives the Honey and dies indelt 


Factor not £0 to Debts of a higher Nature, and it appears by Edidence, thi 
—_— this Boney was veſted in other Goods, and remains unpald, 
Here Ka- ©9008 ſhall be taken as Part of the Perchant's Eſtate, and notl 
ture ; ocher- Fa0?'S; but if the Fado; have the Money, it ſhall be looked uo 


wiſeof Mo- ag the Faitoz's Eſtate, and mult firſt anſwer the Debts of a = 
| 1 | 


ue 7. 
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inn Creditoz, Sc. fo2 in regard-that Honey has no Eat - mark, 
Equity cannot follow that in behalf of him that imployed the 
filr. e 8 77 


Vane verſus Lord Bernard. Mich 1 n Liithec 


ORD Bernard upon his Marriage, in Conſideration of a. (4 
, Poztion of 10000 |. ſettled the Taſtle of Raby, &c. to the bean ante 


prevent the 


W ainder to his Son ko: Life, 8c. The Son bzought a Bill a. * fe | 


rainſt his Father the Lo2d Bernard, to enjoin him from pulling gains Te- 
down the Caſtle; and Cowper, Loꝛd Chanceſloz, granted an Jn- vent forLife, 


juntion, becauſe this was an Abuſe of the Power and derogato- 2 


ry to the Gzant; the Intent ok that Privilege being only in oer 2 Chan. cat 
to cut down Timber, and open new Pines. 32 


Brown verſus Mugg. Mich. 12 Will. III. B R. 


RESP ASS fo? taking his Tithes in Inkborow : (..) 
By a ſpecial Uerdit it was found, That the Defendant ins. ber. 
being pofleſſeß ok the Benefice of Stockton, and a Chap- diary in 2% 
lain extraodinary to the Ring, was pꝛeſented, inſtituted capable of «| 
id induted to the Reftozy of Inkborow, being above the annual Sn, 
value of 8 J. per Annum; That the Kenefice of Stockton did H. 8. c. 14. 
greedy become vold and continued ſo fo: two: Pears; when the *4 
ctendant was pzeſented to it again by the King, as upon as.c. ** 
tie of Lapſe, and thereupon inftituted and indufed ; and that leit 137. 
tockton was above the Galue of 8 1. per Annum. Et per Cur. | 
l, 4 Preſentation of the King of his own Chaplain does fm- 2 Brown. 43, 
It a Diſpenſation which the King himſelf, as ſupꝛeam Ozdinary, — | 
n Power to grant, and he ſhall have the Benefit of holding fry »bers 
\Plrrality without any pzevious Diſpenſation : But if the ><Kingpre- 
A Chaplain be pꝛeſented to a ſecond Benefice by a Subjef, Chaplaio to 
= benſation is neceſſary, and muſt be obtaſn'd befoze his Jn- * ſecond Be- 
on to the ſecond Living, 2dly, A Chaplain extraozdinary is 


not 


die of himſelf fo2 Life, without Jmpeachment of Caſte, Re- pulling don 


2 ven. 736. 
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Charitable Uſes, 


not a Chaplain within the Benefit of the Statute of the 21 H.; 
c. 13 & 14. but only the Chaplains in Oꝛdinary. Judgment foz the 
Plaintiff, which was affirmed in Cam. Scacc. by a Majozity o 
one, Note; He has no waiting Time, but has only an Entry 
his Name in the Book of Chaplains. A Chaplain within the 
21 H. 8. ought to be retained under Seal. 3 Cro. 424. Godb. 4 
Tf the King have a ſpecial Title and p2eſent generally, tis void, 
Hob. 302. Et per Holt, After Inſtitution and Jndufion a Pr. 
ſentation by the King is void, tho' it be ad corroborandum; bit 
he muſt obtain a Patent of expꝛels Szant. 


Charitable Uſes. 


— 


Dominus Rex werſus Lady Portington, 4 W. & M 


| a N a Traverſe to an Inquiſition poſt mortem Annæ Ba 
viſe : No low the Jury found fo2 the King, by reaſon the ai 
Averment 


rment = Anne had deviſed her Land to ſuperſtitious Uſes : Bu 
* - a Caſe was made as kolloweth: | 
Truſt for Anne Barlow deviſed to the Lady Portington and her Heitz, 
ler bega, abſolutely without any Truſt ; that ſhe did it fo2 the Good of hi 
of Fraud. Soul, and that the Deviſee owned that this Eſtate was not hers 
2.48. 96. but belong'd to God and his Saints. The Queſtion was, (ih 
3 Salk. 334. ther this Deviſe could be averred to be in Truſt to a ſuperſtitious 
Caſes B. R. CIſe? And the Court of King's Bench held it could not, and that 
— both from the Statute of Frauds, and from the Nature of t) 
Thing. Suppoſing the Deviſee was a Nun, it was conſider!) 
how the Law was then; and the Court held, That a Pont nos 
might purchaſe, becauſe that Part of the Canon Law, where! 
his Diſability aroſe, is now aboliſhed, and the Common Li 
takes no Notice of him, 
But diſco- After this, viz. 26 May 1693. an Inkozmation was prefer 
verable by in the Exchequer fo2 a Diſcovery, and an Application of the D 
in Seace. vile to an Ute truly charitable. | 
Sturvie of And it was held, 1, That the Statute of Frauds did not til 
Frauds. the King, but took Place only between Party and Path 
'--- 2dly, That the King, as Head of the Commonwealth, 1s poll 
ged by the Common Law, and fo2 that Purpoſe ——_— 
TIS 0 


charirable 
Uie.Mo.129. 


Mr. Attorney General contra Shelly, 1712. In Can. 


IIR R. Combe deviſed an Annuity out of his Land fo2 the (2. 
Maintenance of Watford School; and now upon a Bill in 72s niſe⸗ 
Chancery bzought by the Attozney General on the Behalf of the bee, an che 
Charity, it was objeed, That all the Tertenants of the Lands Tercenants 
charged ought to be bzought defoze the Court: Sed Cur. contra: Barde, 
fo: every Part of the Land is liable, and the Charity ought not | 
to be put to this Difficulty , but the Certenants may, if they ſeek 
a Contribution, undertake to make them Parties to the Jukozma- 


tion, 02 help themſelves by ſuch Tourſe as they think fit, 


Genner verſus Harper. In Canc. Trin. 1714. 


A Tenant in Tail made a nuncupative Will, and gave a. . 2 

» Rent of 201. per Annum. out of the Eſtate⸗Call fo2 E- Pera * 
reting of a Free-School, and o2dered that his Executozs ſhould charicable 
purchaſe other Lands fo2 the Maintenance of the ſaid School * 1 
This Mill was made befoze the Statute of Frauds, but the Te⸗ --- "i 
Nato; died after, And now it was held by Harcourt, Lozd Chan: bree Wir- 
ello, that at Common Law Lands were not deviſable ; That von“ 
the 31 H. 8. impowers the Owner to deviſe, but as much re- 6 cs. 16. b 
quires that his Tiff of Lands ſhall be in Writing as the Sta- <*: _ 
tute of Frauds requires his (Will of Lands ſhould have thzee Wit: ; Moe 219, 
ieſſes; and therekoze if ſuch Mill want but one Witneſs, it is 262,,253- 
void to all Jntents and Purpoſes, and the Statute of the 43 Dr, Joka- 
Ela. which favour'd Appointments to Charities, is now te: z Vers. 554. 


Ald pro tanto by the Statute of Frauds. 


.Y3 ©, CHURCHES 


Churches, Chapels, Church. 
-_ Wardens.-- + + 


Woodward verſus Makepeace. Intr. Mich. 4 Jac. 
Rot. 282. Trin. 1 W. & M. B. R. 


"IK 


H. only oc- 


cupying & © $ Oodward, who lived in the Dioceſe-of Litchfield an 
Pariſh istax- Coventry, but occupied Lands in the Pariſh of b. 


able to a in the Dioceſe of Peterborough, was. there tare 
— Rr in Reſpeit of his Land, as an Inhabitant, towards 
Far, 69, 121, d Rate f02 new-caſting of the Bells, and becauſe he refuſed to 
Vid poch. bab, was cited into the Court of the Biſhop of Peterborough, and 
197. en. libelled againſt fo2 this Batter. Et per Cur. 1ſt, This is nota 
2Brownl. 10. Citing out of the Dioceſe, within the Statute 32 H. 8. c. 9. fy) 
3 God. 241+ he is an Inhabitant where he occupies the Land, as well as when 
Comb. 132. he perſonally reſides. Vide Cro. Jac. 321. Cro. Car. 97. 

Lat. 13. 2DIy, Tho' he does not perſonally live in the Parich, pet by 
Win. 33. Having Lands in his pande, he is taxable, and whereas it was 
2 Bul. 21.  p2etended the Bells were but Oꝛnaments, it was held, They wer 
3 Cro. 659. moze than mere Oznaments; that they were as neceſſary as the 
2 Ro R. 20. Steeple, which is of no Uſe without the Bells; and Holt C. J. 
Gu H de, ſaid, Ik he-be an Inhabitant as ta the Church, which is col: 
pl. 24: and feſſed, how can he not be an Inhabitant as to the Oznaments 0 


659. pl. 5- the Church? | 


KY Ball verſus Crols, a E 
nhabitants * . . 33 . 

of « Chapel- T HE Inhabitants of a. Chapelry within a Parich were ps 
— ſecuted in the Eccleſiaſtical Court, foꝛ not paying towards 


of the Mo- the Repairs of the Pariſh Church; and the Caſe was, thoſeoftls 
ver -bureÞ, Chapelry never had contributed, but always buried in the 9! 


— 2 ther-Church, till about Henry the Eighth's Cime the Eiſhop i 
om ; not . Pꝛevailed on to conſecrate them a Burial-place, in Confideratioi 
5s only a late Of Which, they agreed to pay towerds the Repair of the Yothet 
| — 22 — All which appeated upon the Libel; and Holt Chick Ju 
” RR, _._ | ; = 
> That by Common Law the Patiſhioners of every Pariſh 1 
2 Lev. 102, hound to repair the Church, but by the Canon Law the Parton 


1 Janes 89. Obliged to do it, and ſo it is in fozeign Countries. In Long 
2 


Churches, Chapels, &. = 


Pariſhioners repair both Church and Chancel, tho' the Freehold 

is in the Parſon, and it is Part of his Glebe, fo2 which he may 

dung an Ejettment, faxing 24/5 

Jn the P2incipal Caſe, thoſe of a Chapelry may preſcribe to 

he exempt from repairing the Wother-Church, as where it by: ; . \. 
| ries and chꝛiſtens within if, ſelf, and has never contributed to the Far: 122. * 

Hother⸗Church; fo2 in that Cale it ſhall be intended co-eval, iv yrs oF 
and not a latter Ereſtion in Eaſe of thoſe of the Chapelry; But 9 
here it appears, that the Chapel could be only an .Erefion in - od. 222. 
Eaſe and Favour of them of the Chapelry; Foꝛ they of the Cha 
pelry buried at the Yother-Church till Henry the Eighth's Time, - 
and then undertook to contribute to the Repairs of the Bother: 
Church. e —— A 829294, NN 


— 


Pierce verſus Prouſe. Trin. 7 Will. III. B. K. 


Hurch- wardens aſſeſſed a Rate fo2 Repairs of the Church, _ (. 
and after libelled againſt a Pariſhioner fo2 not paying it. 2 | 
Et per Cur. being moved fox a P2ohibition, | 3, 4.454% by the Bo... 
iſt, The Pariſhioners ought to aſſeſs the Rate, and not the — 2 
Church wardens. 2dly, The Pariſhioners are only bound to re- Church | 
hut the Church and not the Chancel, fo2 that it is to be repaired vardens. . 
by the Parſon, A 2 i e fro (=> > $M. 698-, 


4 | | . f 1 Mod. 236. 
2 Mod. 222. Mod. Caſes, &c. 435. Far. 70. 1 Vent. 167, 367. Comb. 132, 3 Mod. 211. 


Harman verſus Renew. Mich. 7 Will. III. B R. 


Na Motion koz a Pꝛohibition to a Suit in the Conſiſtozy- ( 
Court of London, on the Stat. 22 Car. 2. cap. 11. which — 
unites the Pariſh. of St. Mary Bothew to the Pariſh of St. Swi- was at Com- 
tin, againſt the Pariſhioners of the Pariſh of St. Mary B. to =o" > 
have a Contribution ta the Repair of the Church of St. Swithin, en, 
Halt C. J. ſafd, That at Common Law, by Concurrence of Par- 3 Salk. 89. 
on, Patron, and O2dinary, Churches might be united to one* © 
mother, but not Pariſhes. 3 3 ; 
It was ſaid per Powell J. in a Caſe in C. B. That Union was 
Spiritual Conuſance till 37. H. 8. c. 21. and then the tempoꝛal 
>durt took Conuſance of it; and that the Incumbency ok the 
Churches united is ertinck; But Tithes and Modus continue af- a 
wards: But per Treby C. J. The Ancient Church oꝛ Reo - Ss 
Mans not, but this is a new Creature, a new Church, anew «- + + 


{ 


_— 


Attonage, a Novum aliquod tertium. 


J 


= 


- Horgey: © 


NY 
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Morgan werſus The Archdeacon of Cardigan. Hill 
9 8 Will. III. B. KR. 


oak), MA Andamus to the Archdeacon to ſwear in a Church-wardez 
NMandamus being duly elefed; the Archdeacon made this Retozn, That 


— lad he was Pauper lactarius & ſervus minus habilis, &c. and thereyp. 
den, inſyffici- On a peremptozy Mandamus was awarded; fo2 the Church wat, 
cum and pe- den is d tempozal Officer, be has the Pꝛoperty and Cuſtody of 
Naudamus the Pariſh Goods, and as it is at the Peril of the Poriſhioners, 

need. fo they may chuſe and truſt whom they think fit; and the Archdez 
; Mad. 226. con has no Power to elef, oz control their Eleftton, | ) 
Comb. 417. 


Britton verſus Standiſh. Hill. 3 Ann. B. R. 


3 f. 266, LA Ritton was libelled againſt in the Spiritual Court by Yy, Stan 
Q. Whether LF diſh the Parſon of the Pariſh, fo2 not coming to his Pati 
H. be ſuable Church on Sundays; to which be pleaded, That he went to al: 
age other Church mode commodious ko; him: Upon this Batter ſug 
Courtfor not geſted, there was a Pꝛohibition, and the Plaintiff declared there: 
Pari bis in; and the ſingle Queſtion was, Whether he was compellable 
Church to go to his Pariſh Church? It was ſaid he was campellabte, be- 
3 Mod. 43, Cauſe gyery Parſon was obliged not to allow a Jarifhioner al 
25-0. 480. another Pariſh to partake of Sacraments with him. Vide 2 Sel 
1 And. 138. Conc. 141. Lyn. 184, 233. Reform. L. Eccl. 106. Spar. Coll 
3 Salk. 188. 77, 78, 126, 226, 237, 181, 31. Rubrick in fine; and that this 
Holt 141, is allowed by Common Law, 2 Rol. Rep. 438, 455. Hardr. 4c, 
4507. in Point, and that the Spiritual Court is to judge of the 
Excuſe. March 93. And by the At of Unifo2mity, every Fai 
is required to reſozt to his Pariſh Church: On the other Side 
'twas arguen, That the Diftribution into Pariſhes was by the 
Common Law, and that if this Diſtribution did in Conſequent? 
being People under a new Obligation, ſuch Obligation ought ts 
be examinable by the Common Law; that the Statute of dn 
fozmity has been always looked upon as ſufficiently compte 
with by going to any Church, and the 23 Eliz. fmpoſes tf 
Penalty upon any one that abſents from the Church, contra! 
to the 1 Eliz. and that if theſe Ads are conſfrued to give a Juri 
dition, that Jurisdi#ion muſt be to the Courts of the Comm 

Law, and not the Eccleſiaſtical Courts. 
Entire Ne- In this Caſe it was agreed, That every Man was obliged# 
gleQofgoing gg to ſome Church o2 other, and that on entire Neglect was M 
5+ puniſhable nichable in the Eccleſiaſtical Court; and that it was a 9% 
in the Ee. Charge prima facie, That a Pan went not to his Paril 
clefiaftical Church, becauſe he ſhall not be ſuppoſed to go to any other, 
And the Court ſeemed to be of Qpinſon, That tho' the = 

2 


. As EE — — — 


* - N 


Church of England, 8 - by 


Jnifomity be taken to be introduttfve of a new Law, yet the 
Thing being purely of Eccleſiaſtical Conuſance, and p2oper fo: 
their Examination, a Conſultation ought to go: But there was 
no Reſolution, | | 


freſgrave verſus The Church-wardens of Shrewsbury. 
Hill. 3 Ann. B. R. 2 
2 


* was pꝛaped to a Suit in the Spiritual Court, r 
where the Pariſhioners pꝛeſcribed to diſpoſe of the Pews, ce e. 
excluſive of the Oꝛdinary: Sed per Cur. That cannot be: The poſe of | 
Odinarp's not acting might be becauſe there was no Occaſion fox gener 
his Intermeddling; but that cannot veſt the Right in them who Ordinary. 
are only a Co2pozation capable of Goods, but not of Inheritance. Rol. Rep. 
Sed adjournatur. | — Fe: 


Rim, 216, 246. 2 Lev. 241, 5 Mod. 436. Hob. 89. March 66. 2 Jon. 3, 4. Noy 104. Sid. 
$8, 89. 1 Lev. 71, | 
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Church of England, Religion, 
Diſſenters, &c. 
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lex & Regina ver. Larwood. Hill. 6 W. & M. B R. 


negleting and refuſing to take upon bim the Dffice ok. G *® 


Sheriff of Norwich, ſetting fo2th the Charter of H. 4. Dr: Sacheve- 
whereby that City is made a County, and to have two 2 „re 
Itriffs to be choſen by the Commonalty, and alſo the Charter of information 
, confirming the fozmer, but granting farther, that one She- for 7efuloz 
thallbechoſen by the Mapyoz, Sheriffs, and Aldermen only; and bim the 6c. 
pit the Dekendant being choſen by the Papoz, Sheriffs and Al: bee of 
"meh, had Notice, but did not appear noz take the Oaths, noz take ue d. pic, 
7 him and execute his Office : The Defendant pleaded the Stat. Dideaters 
7. 2. and that he had not qualified himſelf by taking the Sa- are =_ 
went acco2ding to the Uſage of the Church of England, within the Teles 
Ut befoze the Elecklon: The Attozney General replied, That ion 48, 
ab he ought to have done it; the Defendant rejoſned, the Act fron iz. 


® Walify themſelves for Ofc I 
{Þ | ee, according fo 13 Car. 2. Stat. 2. c. 1. 3 Salk, 134. Skin. 
® 326. Holt 505, Comb, 31 5. 2 Vent. 248. Caſes B. R. 67. : N A | 
of 


| q N Inkozmation was erhibfted againſt the Defendant ko: ( 


— — — — — 
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of Toleration, and that he was a Pꝛoteſtant Diſſenter, and n; 

2 Mod. 299. cuſed by that Statute; and thereupon there was a Demurrer, 
Departure. All the Judges concurred ; firſt, That the Rejoinder wag | 
Departure, becauſe it did not fo2tify the Plea, and ſhould hay 
been pleaded at firſt, when he had an Oppoztunity and migh 
have done it. 1. : Wo 
Toleration- adly, That the Toletation- Ack is a pzivate Statute, and th 
At gtd Court cannot take Notice of it, unleſs it be pleaded; and the Rez 
ſns are, Firſt, becauſe Time out of Mind there was an eſtablig, 
ed Church of England, and an eſtabliſhed Diſcipline in the Church, 
which all Perſons were bound to obſerve befoze the Refom 
tion, Vide Lyn. 8. And all Perſons are obliged to do ſo by th 
Statute of Ed. 6. and Q. Eliz. and the Law took no Notice a 
Diſſenters till this A#. 2dly, Becauſe the AX does not exten 
to all Diſſenters, but only to ſuch Diſſenters as go to the Qua 

ter⸗Seſſions, and take and ſubſcribe the Declaration. 

Ju the reſt of this Caſe the Court differed; S. Eyre, Jufice 
held, iſt, The Yayoz, Sheriffs and Aldermen, had no Power to 
make ſuch Election, becauſe the Charter granted by Hen. 4. to 
the Commonalty could not be deveſted, but by Surrender oz by 
Foxfeiture, 2dly, Becauſe the Defendant was rendered incay, W/ 
ble by the 13 Car. 2. and ought not to be twice puniſhed, viz. lo 
his Office by virtue of the Statute, and be puniſhed at Common 

Law by Judgment in this Inkoꝛmation: And he relied on a Caſe 
which is now publiſhed in 2 Vent. 247. | | 

G. Eyre and Holt C. J. contra; They held the Election good, uu 
notwithſtanding the Charter of H. 4. not that the King can n 
fume an Intereſt he has already granted, unleſs the G2antee coll 
cur; but in this Caſe the Cozpozation had concurred, by ace r 

A new Char- ing a new Charter; which 'tis true, they may uſe as a nei 
uy — Gzaͤnt o2 Confirmation; but in this Caſe, having made their El 
Grant, ora dtions attoꝛding to the Method p2eſcrib'd by the new Charter, tis 
Confirms Evidence of their Conſent to accept it as a Gzant, Vide 2 Cr 
* 3t3. 21 H. 7. I 
Allo they held the Deſign of the 13th Car. 2. was not to exeum 
any Perſon from executing o2 ſerving in any Office to which i 
was obliged befo2e, but to qualify him fo2 executing Offices; f0 
the Act intended to diſcourage Difſenters, and not to favour then gh" 
whereas if this Plea ſhould be allowed, the Ac would enure I 
their Advantage, | W AZ 
: Vent. 248. That the King hath an Jntereſt in every Subjef, and a Rig 
wy _— to his Service, and no Ban can be erempt from the con | 
Sede of Sheriff, but by Att of Parliament o2 Letters Patent. Vide M. 
his Subjects. 111. Sav. 43. 9 Co. 46. : 
Kone car be Laſtly, No Mau- can take Advantage of his own Dime 
the Office of No Man can plead he is a Fool, o2 Non compos; but if a 
Seri, bur compos is indie), the Judges muſt acquit him ex Oſfcio, 
fo the King takes care of all ſuch Perſons ; but if a Pan ol 
by I 
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COMMON. 


abled by Judgment to bear an Office, he is excuſed, Nam judi- ; 
cium redditur in invitum; Pet where he may remove the Diſabi⸗ — 
ity, as in Caſe of Erxcommunication, he chall take no Advan- * 4 

tage of his Diſability ; lo in this Cale: Fo2 which Reaſon Judg- | 
ment was given againſt the Defendant. | EF. 


4 


COMMON. 


Rex ver ſus Fox. Mich. 6 W. & M. B. R. 


dant in certain waſte G2ounds which lay in another Pa- Sagt 0 be 
riſh; and the Queſtion was, Whether the Commoner caxed for 
ſhould pay Taxes fo2 this, and ſhould be aſſeſſed in the — _ 
Parih where the Waſte lay, oz in the Pariſh where his Farm kde Pari 
9) ? And it was held, That he ought to be afſeſſed where his where the 
Farm lay; fo2 it is incident, and will paſs by the Oꝛant of the lies 
arm, &c. So that it is to be conſidered as a Part of the Farm, 
id the Farm to be taxed the higher. 


| * Inhabitants of one Pariſh had Common appen- _ (.) 
| * 


Emerton werſus Selby. Hill. 2 Ann. B. R. 


) Cplevin. The Defendant avowed foz Damage-feſant in his (2) 
Freehold; Plaintiff pleaded in Bar, That he was ſefſed of 4. may pre- 

Cottage, and pzeſcribed to have Common in the Defendant's "ide for | 

nd kn all Beaſts levant and couchant, as appendant to his peadane o 

enge: This was held good upon Demurrer, fo2 a Cottage dis Cortage. 

aus a Curtilage, as to this; and the Statute De extentis ; — 
er ſays, a Cottage contains a Curtilage, and we will ſup⸗ 8. C. 6 Mod. 

«a Cottage has at leaſt a Court-yard to it: Alſo a Cottage by 1 

Statute ought to have four Acres of Land: And Holt C. J. . Brown). 

, he temembzed the Trial of an Jfſue, whether levant and 101. 

ant, befoze C. J. Hale, who held the Foddering of the Cat- N 

n the Yard Evidence of Levancy and Couchancy, Vide Co. 

j. Co. Ent. 649. | 


Z Crowder 


"CONDITION. © 


— 


(3. 
Mod. Cafes 


Folt 364. Crowder verſus Oldfield. Hill. 4 Ann. B. R. 


How Copy- 
wabs Tie rr that has Common of Paſture in the Waſtes gf 
Yor + — the Lozd out of the Panoz, has the ſame as belonging tu 
vithour the his Land; and if he infranchiſe the Copyhold-Eſtate, ſill his 
— 3 — wx 1 — — — „ in 

"> lac 262. the LOW, Viz. at the Lo2 » Time out of 
ra 89, Ke. Mind, had Common in ſtich a Place fo2 himſelf and his cuſtom 
2 ry Tenants. Vide Co. Ent. 9, 20. But where a Coppholder has 
36. Common in the Caſtes within the Mano, that belongs to hi 
1 Lury. 125. Eſtate; and if the Eſtate be infranchiſed, the Common is extint, 
N-1-45- So held in this Caſe, which ſee at large Tit, Jeofails. 


Lex Man, 


4 Med. 66. quired to marry him: After the Death of the Nepheb, * 
GG, Daughter being about ſeventeen married J. S. And it was 
= 39% judg'd in C. B. that the Condition was not b2oken, being bellt 


Holc 223. impoſſible by the At of God; and the Judgment was afterwat! 
affirmed in Erro2 in B. R. 


* 
| 
— — 4 — — — — — — — — — | 
| | 
CONDITION. 
Thomas werſus Howell. Trin. 4 W. & M. B. 

5) NE deviſed to his eldeſt Daughter, upon Condat 
os wyand ſhe ſhould marry his INephew on on befoze ſhe attains. 
fible by A& the Age of twenty-one. Che Nephew died young, i 
-  - _—_ the Daughter never refuſed, and indeed never was 0g | 


Anonymus. Mich. 9 Will. III. C. B. 


| 
I? Ondition was to make the Obligee a Leaſe foz Life he 
—_ ( a Day, 02 pay him 1001. Obligee died before the Dip; 
5Co. 222 adjudged that his Executoꝛ ſhall have the 1001. per Tot 
Condition to and the G20und of Laughter's Caſe was denied to be un 


Leaſe for Life, or pay him 100 l. A. dies; his Executors ſhall have the 100 l. Co Lit, 23%" 
Co. 80. a. Yelv. 178. Moor 472. 2 Dan. 88. pl. 11, 12. The 


I 


CONDITION Inn 


— 


Thorpe ver. Thorpe. Paſ. 13 W. III. B. R. Rot. 253. 


N an Aﬀion upon the Caſe, the Plaintiff declared of a Collo- 63.1 
Ls concerning a Poꝛztgage, whereupon the Plaintiff a: 3 
greed to releaſe his Equity of Redemption in two Cloſes, and Lur. 245. 
in Conſideration thereof the Defendant p2omiſed to pay him 7 1. Mod. Caſes, 
and to acquit him of all Boney due on the Boztgage; and that : du c. 
the Defendant, in Conſideration of the ſaid. Agreement, and Moe. 33. 
that the Plaintiff had pꝛomiſed to perfozm every Thing on his * 
Part, pꝛomiſed to perfoꝛm every Thing on his Part. Et in fac- 
to dicit, That tho he had perkozmed all on his Part, the Defen: 166. 
unt hath not paid him the 7 1. The Dekenvant pleaded, That!: rs, Is 
after the Pꝛomiſe made, the Plaintiff gave him a Releaſe of all s . 
ations ; the Plaintiff craved Oyer of the Releaſe, and by the _—_ SIN 
0yer it appeared to be a Releaſe of the Equity of Redemption, *® . 
and hereupon the Plaintiff demurred; and the Court held, That Hot 28, g6. 
the Plaintiff was not entitled to the 7 1. no2 to an Action ko; it, 
until he made a Releaſe of the Equity of Redemption, and there: 
nue the Pꝛomiſe being not bꝛoken at the Time of the Releaſe is nalen of 
not diſcharged by the Releaſe, though it be a Releaſe of all all Demands 
Demands, Vide Cro. 171. 5 Co. 70. And as to the mutual > ha 
P2omiſes, the Court ſaid, they related to an Agreement, which 


miſe unbro- 


makes the Releaſe a Condition pꝛecedent. And Holt Chief Ju⸗ len. or fu- 
lice laid down this Rule, | * 
That in executoꝛy Contrafs, if the Agreement be, that the Agreement 
me ſhall do an Ack, and fo2 the Doing thereof the other ſhall pay, iat A. hall 
&, The Doing of the At is a Condition pꝛecedent to the Pay: 2: go 
Went, and the Party who is to pay ſhall not be compelled to part ſhallpay;the 


7 r till the N perfo2med fo: —.— he is to Samer e 
X . Ide 15 Hen. 7. Io. D. I Vent. 1 214. ut upon t ſ — —— 
ul he took theſe Diverſities : 1 * TOE predeion, 


Ar. 11. 


i, If a Day be appointed fo? Payment of the Money, and ber rie 
* Day is to happen befoze the — can be perfo2med, 2 Ac: $x'd for Pay- 
wn map be bzought fo2 the Boney befoze the Thing be done; foz Mov econ. 
wears the Party relied upon his Remedy, and intended not rds 
vmake the Perfozmance a Condition pꝛetedent. E z. 2, J. 
100. b. 1 Vent. 147. 1 Saund. 319. 
wo Where a certain Day of Payment is appointed, and that 
Y 5 to happen ſubſequent to the Perfoꝛmance of the Thing to 
— by the Contract, in ſuch Caſe Perkozmance fs a Condi- 
dent and muſt be averred in an Ackion fo2 the Money, 
B p of ones 218, to be underſtood. Vide Dyer 76. pl. 30. 


* 


n . 
ith are hn 414, 415- But theſe and ſome other Books Cu gen e 


* ary, are not Law ; fo2 every Man's Bargain be conftrued 
to be perkoꝛmed as he intended it: When he relies anon dig from the In- 


r it is but juſt that he ſhould be left to it attoꝛding to his panic. 
2 2 Agree: 


f 
U 
1 


o - - 
e - 3 23.00 O04 14 q "-” 
p, 4 | REI . th - 


CONDITION. 
Agreement; but on the contrary, there is no Reaſon a 9 
ſhould be fo2ced to truſt where he never meant it: And therefgy, 
if two Men ſhould agree, one, that the other. ſhould have his 
2 1090-211» Hozle, the other, that he will pay 10 J. fo2 him, no Aion lies fn 
3 Leon. 219. the Money till the Hozſe be delivered. Vide Dyer 3c. pl. 20; 
Cro-Car-515- 2 Mod. 33. Was denied. Judgment pro Quer. in C. B. and non 
Ante 9 affirmed upon a Crit of Erro2 in B. R. Vide the Caſe of Callo- 
Hob. 41, 42 nel verſus Briggs, Tit. Bargain and Sale of Goods, pl. 1, 


I72 


Pullerton verſus Agnew. Trin. 2 Ann. B. R. 


61 CIRE Facias againſt Bail reciting a Recognizance taken in 


Void Condi- ) the Time of the late King William III. wherein the Condi: 
1 tion was, That the Defendant ſhould render his Body Priſonz 
void, where Mar. Mareſch. Dominæ Keginz nunc. It was urged that the 
ir is Fart of Condition was impoſſible, and in Conſequence the Recognizanc 
where it is ſingle. Et per Holt C. J. Where the Conditiou is underwiitten 
— or 92 indozſed, there that is only void, and the Obligation is ſingle; 
ten, but where the Condition is Part of the Lien itſelf, aud incoyps 
Co. Lit. 206. rated therewith, if the Condition be impoſlible, the Obligation is 
ale neg.“ vold; and the Court inclining that it was ill, the Plaintiff pay 


8.0. = ed his Writ might be abated fo2 his own Expedition. 


Archbiſhop of Canterbury ver ſus Willis. Mich. 
6 Ann. B. K. N 


(535 N an Aﬀfon ok Debt upon a Bond, with Condition to malt 
Poſt 214, an Jnventozy, and erhibit the ſame into the Eccleſiaſtica 
& 7 gition to Court betoꝛe ſuch a Day, it is not enough fo2 the Defendant t0 
exhibir an plead, that there was no Court held, but he muſt plead allo 
inventory . That he was there ready &c. fo2 he muſt ſhew he has done . 
cirual Corze that could be done on his Side towards a Perfozmance : Chu 
before ſuch ik the Condition of a Bond be to levy a Fine in Octabis Sand. 
« Day ; De- Jari, by which Condition the Plaintiff is to ſue out the Writk 
Excuſe, muſt Covenant, it is not enough fo2 the Defendant to plead, Chi 
not ovly no Writ of Covenant was ſued out; but he muſt plead, that 
be Cour: Was there ready at the Day, &c. and no (Writ of Covenant Vi 
Las held, ſued Out; and ſo if one be bound to pay Money to J. S. at * 
bur allo that tain Time and Place, it is not enough fo2 the Defendant to 
ready. that the Obligee came not, without ſaying, that he was dar 

ready, Per Holt Chief Juſtice in the Reſolution of this £1 


which ſee at large, Tit. Executors. 


1 


CON 


Jones verſus Bodinham. Trin. 8 W. III. B. R. Ce) 
— 
Reſpaſs fo2 Taking his Cattle in A. Defendant juſtified Juze 
a Taking fn B. by Proceſs with an impoſſible Teſte, vir- entered by 
tute cujus he took them, and traverſed the Taking in A. San e 
- Upon this Traverſe Jſſue was joined, and found fo? Matter of 
the Plaintiff, and Damages aſſefſed : Jt was objecked in Arreſt — b 
of Judgment, that this Iſſue was tmmatertal, foz it is all one; Mod. 310, 
where the Defendant took them, ſince he took them without 225- 
Warrant, the Poceſs being vold; Quod fuit conceſſum. Jt was Carb. 379: 
moved then fo2 a Repleader. Et per Holt C. J. A Repleader ner 145. 
cannot be where there is a Treſpaſs confeſſed : And the Uerdi# — 
was ſet aſide, and a Crit of Enquiry awarded, becauſe the Iſſue Nod. C. 
being immaterial, the Jury had no Power to enquire of Da- 2, 3. 
mages: And Judgment was entered fo2 the Plaintiff on the Con ? pat get 
feſion, and not upon the Uerditt. Vide Mo. 696. Yel, 89. 1 Cro. 1 Lev. zz. 
25, 214. Hob. 327. 2 Ro. 99. 3 Cro. 722, 778, 227, 214, 445. 2 Lev. 135. 
2 Cro. 678, 1 Saund. 128. Ray. 458. | 


7 
' Staple verſus Haydon. Trin. 2 Ann. B. R. 


bere the Defendant pleads an il Plea, but the Patter, („ 
if well pleaded, might have amounted to a good Bar « Nod. x 
7 02 Juſtification, Judgment can never be given againſf the De. s. c. 
ant, as by Confeſſion ; but where the Batter, though never fel 
(0 well pleaded, could ſignify nothing, Judgment may in ſuch Poe 216. 
Caſe be given as by Confeſſion ; as if in Caſe fo2 calling him _ 
oss the Defendant ſhould juſtify, fo: that he received a Thief. juagmen: * 
Wit per Holt C. J. in the Reſolution of this Caſe, which ſee at may bo on- 


large Tit. Default. * by 
otherwiſe if only miſpleaded. 2 Salk. 579. S. C. Mod. Caſes 10. Hob. 69. 


CON- 


174 | 1 588 


CONSPIRACY, 


Domina Regina verſ Beſt & al. Trin. 3 Ann. B. I 


Holt 151. Nvdixment was, That the Defendants intending to oppreſs 
- +> VER and dekame H. did falfly and malicioufly contrive, conſpire 
Conſpiracy. meet, and agree faifly to charge the ſaid H. to be the Fi 
— | ther of a Baſtard⸗Child, of which ſuch a Woman went 
Purſuance® big; and in Purſuance thereof did falfly affirm him to be the 
face; and Father : Upon Demurrer it was urged, That H. might be the 
N Father, becauſe it was not averred that he was not the Father, 

It was agreed by the Court. 1ſt, That ſeveral People may lau 


charge with 
an Offence fully meet and conſult to pꝛoſecute a guilty Perſon ; otherwile 


Cn if to charge one that, is innocent, right o: w2ong, fo? that is 
s here. That the Conſpiracy is the Cit 


aſtical. indickable. That ſo 
5. C. Mod. gf the Jnvitment, ant that, tho' nothing be done in Pyoſecution 


N of it, it is a compleat and conſummate Dffence of itſelf ; and 


2 Mod. 152, whether the Conſpiracy be to charge a Tempozal oz Eccleſiaſtical 
yor Dffence on an innocent Perſon, it is the ſame Ching. 2dly, | 


Co. 53. 
Hob. — need not be averred that H. is innocent, fo? it is ſaid, That the 


% 235 Defendant did falfly affirm him to be the Father, and Innocence 
2 Keb. 59. is to be intended till the contrary appears. | Vide 2 Welt's Prec. 
n The Venue muſt be where the Conſpita 
Se ae of was, not where the Reſult of the Conſpiracy is put in Exel 


che articles tion: And Confederacies are one of the Articles in the 
of Oyer and ſion gf Oyer and Terminer, to be enquired ok. 


Terminer. 


CONSTABLE. 


befoze the Statute of Winton, as well as Petit Con: 8 
ſtable, and they are Officers to the Juſtices of Peace, 

as the Sheriff is to the Court of King's Bench. Per 

Curiam, in the Caſe of the Queen and Wyat, which ſee Tit. 
Iaditments. | 


T* pigb Conftable was an Officer at Common Law vos 380 


Fletcher verſus Ingram. Hill. 8. Will. III. B. R. 
Intr. Mich. 7 Will. III. Rot. 107. 


Eplevin ko? Taking his Mare; the Defendants made Cont- (.) 
ſance, that the Locus in quo is within the Banoz of Shew- Conſtable 
ſton, where there is a Court-Leet, and that the Jury of the faid che Leet, 
Lect, Time out of Mind, have choſen one of the Jnhabitants — 
uthin the Pano to be Conſtable, and that the Perſon ſo choſen, „ Penalty, 
by the ſaid Cuſtom is to ſerve oz fozfeit a reaſonable Penalty, dur char can- 
to be impoſed by the Jury at the ſaid Leet; that the Plaintiff ger be ie 
bas elected acco2dingly, and o2dered to take upon him the Df: without ex- 
lice under the Pain of 40 8. and thereof had Notice, but neg: 1 — 
leted ; which was pzeſented at the next Leet, and he had thereby! Nat. 127" 
lfeited 40s. fo2 which the Defendants, as Baitiffs to the Lo, 2 Salk. 502. 
wok the Diſtreſs, Et per Cur. (upon Demurrer) Of common, Ao). Abr 
(ght the Conftable is to be choſen by the Jury in the Leet, Aal. Abr. 
and if the Party choſen be pꝛeſent, and refuſe, the Steward 705 ay 5. 
may fine him; it abſent, the Homage muſt pzeſent his Refuſal , 27+ 
it the next Court, and then he ſhall be amerced ; alſo if the Comb. 3 o. 
zune choſen be pzeſent, he hall take the Oath in the Leet; if 57 6, 
Went, befoze the Juffices of Peace, who ſtill adminifter the Hole 18. 
with to him as Conſervatozs of the Peace at Common Law — 
ut a Cuſtom ought to be alledged fo2 Diſtraining foz the Pe⸗ Lilly Ente 


lalty; and Judgment was given fo2 the Plaintiff. 369. 


aſe of the Village of Chorley. Trin. 11 W. III. B. R. 


HE Aillage of Chorley having no Conftable, the Juftices ( 
of Peace, by Oꝛder of Seflions, appointed one to ſerve ellen of 


the Peace 


> Et per Holt C. J. 4 Conſtable may be choſen in the ms; 29010 
urn 02 Leet. A Uillage and a Conſtable are Cozrelatives, but Contable. 


Holt 153. 
a Ham- 5. c. 


176 CONTEMPT. 


a Þaimlet has no Conſtable. The Juſtices have all along erg. 
ciſed a Power of appointing Conſtables, and we will intend thy 
have a ſufficient Authozity fo2 it; but the Stat. 13 &-14 Car.: 
2 Jon. 212. C. 12. gives them Authozity to do it only in the particular Caſes 
therein mentioned. And as to the Authozity of a Conſtable out 
of his Pariſh, the C. J. ſaid, That if a Warrant be diregey g 
the Conſtable by Mame, commanding him to execute it, tho' jy 
warren is not compellable to go out of his own Pyecint, yet he may if 
to « Conſta- he will, and ſhall be juſtified by the Warrant fo2 ſo doing; but i 
viebyName, the Tarrant be directed to all Conſtables, &c. generally, it ſj 
ente it out be taken reſpefively, and no Conſtable can execute the ſame gu 
of his Pre- Of his Pꝛecinct. | 
Go. „3. N. B. Hill. 11 W. z. held ſo likewiſe in the Caſe of the king 
5 Mod. 81. and Chandler. | 


CONTEMPT. jonas 


Anteio4.S.C, Toler's Cafe. Paſch. 12 Will. III. B. R. 


Holt 153. 


The Writ An Inkant ſued a Writ of Appeal againſt B. as heit 
2 to C. fo2 the Purder ok C. and D. was admitted as 
ſobjeck ont? @ Pꝛochein Amy to A. after the Writ was ſued out, and 
to the Di. bekoze it was retoznable, At the Day of the Retom 
recon of the Court was moved, that the Sheriff might return his Writ 
amy, ans The Under-Sheriff in his Ercuſe ſhewed the Court, that th 
rot of the TJhfant who was Plaintiff, with ſome others his Relations, cam 
Iofant. to him, and required him to deliver back the Writ to them, ant 
that he did deliver it accoꝛdingly: And it was inſifted that it was 
common fo2 them to deliver Writs hack to the Party when he 
deſired it; and though the Plaintiff was an Jnfant, yet an It 
fant might recal the Writ, fo2 an Inkant may diſavow his Guat 
dian. 2 Bulſt. 59, And he may diſavow his Suit. 1 Ro. 2% 
Holt C. J. contra. The Suit is ſubjef only to the Direction! 
the Guardian, and fo is the U:rit. The Jnfant can no mon 
diſpoſe of the Writ than he can pꝛoſecute it, and he has no mur 
Power over it out of Court than in Court. 'Tfs true, uncl 
the Return of the Writ the Jnfant may be nonſuſt ; and if 
appear, he may be nonſuſt after Appearance, but then the Appell 
ſhall be arraigned at the Suit of the King. So ik an Jnfant com 


in and diſavows the Suit, the Court may diſcharge the Guardia 
| > 


—— 


Continuance and Diſcontinuance. 177 


_— „ 


d yet that is ſtrange, fo2 to enter a Retraxit is Erro2; but ſup- berg fined 
poſing the Court might have done it, what is this to the Under: 1e for deli- 
Sheriff? How comes he to take upon him to judge of it? Þe has vering In- 
pelivered the CUrit without Authozity, and this is a Contempt. (#5 07, 
Et per omnes Juſtic. præter Turton, The Cinder-Sheriff was bim. 

ned and committed notwithſtanding his Clerk in Court offered to 

undertake fo2 the Fine. After this the Court of Chancery was 

moved fo2 a new Writ of Appeal, but it was denied, (ut audivi) 

in the Pear and Day were elapſed, upon a Solemn Hearing be- 

ine Sir Nathan Wright, the Maſter of the Rolls, Treby C. J. 

an) Powell J. and Ward C. Baton. 


4 


ontinuance and Diſcontinuance. 


Biſſe verſus Harcourt. Paſ. 2 W. & M. B. R. Intr. 2 


Hill. ult. Rot. 217. — 4 
ment in Re- 


Ndebitatus Aſſumpſit. The Defendant pleaded an Attainder ———— 
of high Treaſon in Diſability. The Plaintiff replied a continuance. 
Pardon prout per Exemplification. inde, &c. (which was 3 Mod. 281. 
held good) Et pet. Judicium & dampna ſua. To which it * 197 il 
Jas demurred, and held, That there was a Diſcontinuance by the Carth. 126, 
Hllconcluſion of the Replication; fo2 an ill Pꝛaper of Judg: 37 


£3 
EBT was bꝛought upon a Bond, in the Court of the Coz: Carb. 206. 
poxation of Hereford, conditioned to perfoun Articles. tic; , 
jt Defendant pleaded Perfozmance. The Plaintiff replied and & Mos. 6. 
= a Breach, whereupon Ilſue was joined. And then there 3328.8 \ i 
. 18 that the Mayoꝛ was removed and another choſen, coallDiſcon- 
* ay was given to the Parties, no2 any Court held; but — as 
ho a Venire was awarded, and the Jſſue tried. Upon a 3p, once!” 
ab Error byought in B. R. it was objeited, that the Stat. inferior «s 
c. zo. did not extend to inkerioꝛ Courts, and that it 8 


+ ml? Diſcontinuances of Pleas o2 P2oceſs, and not of the Carrer z. 1 


u. But per Holt C. J. It is a remedial Law, and ſhall be nnr. Il 
Aa | con- 2Saund, 2 58. ] 


_—— — 2 | 

tht —_— 681. l 
N 75 . -0. Ent. 160. | 

"MI alvin verſus Smith. Trin. 3 W. & M. B. R. il 
pas Rot. 361. 
1 
| 


ö 


— 


Continuance and Diſcontinuance. 


conſtrued to extend to all Diſcontinuances, and that as well j 
inferio2 as ſuperio2 Courts; and indeed inferio2 Courts hay 
moſt need of ſuch Aſtiſtance, Gregory's Caſe, which is of a py, 
nalty given by Statute to be recovered in any Court of Beton 
which muſt be taken ſtrifly fo2 thoſe at Weſtminſter, differs. 
fo2 that is a Penal Law, and the Courts at Weſtminſter are tho 
which the King's fSttozney General attends. | 


Moor werſus Green. Mich. 6 W. & M. B. R. 


\ Mot ) IN Debt upon a Judgment bꝛought in Trin. Term, the Den 
n dant imparled till Mich. Term, and then pleaded in Bar, that 
— of the Plaintiff die Lunæ prox. poſt feſt. Sti. Martini was outlawed, 
tween Aion to Which the Plaintiff demurred. It was urged, that the Out 
brought and lady was meſne between the Action bꝛought and the Plea plead 
Plea blend, ed, and that all Matters in Diſcharge of the Aifon, which hap 
be pleaded pen after the Aﬀtion bought, ought to be. pleaded puis damen 
| 466 tn Continuance. Vide Yelv. 140. But the Court compared this u 
the common Caſe of a Judgment confeſſed by an Exrecuto? afte 
an Action brought, which is never pleaded puis darrein Continy 
ance, but as this Cale is. And in theſe Caſes the Time of th 
Outlawzy, and the Time of the Judgment, and when it was 


appear in themſelves. 


Price verſus Parker. Paſ. 8 Will. III. R R. 


C4) 5 
bie, | FPON a Motion to diſcontinue upon Payment of Cofs 
>» gp the Court held, That after a general Uerdit there can! 


Leave of the NO Leave given to diſcontinue ; fo2 that would be having 2s mil 
court may new Trials as the Plaintift pleaſes : But that after a ſpecial da 


be afrer ſpe- 


cial Verdict, dict there may, becauſ? that is not compleat and final; but in the 
not _ 8 Caſe it is great Favour. The ſome Point was ſo ruled ine 
3 Reeve and Gelding. Paſ. 5 & 6 W. & M. B. R. 


1 Lev. 227. 
298. 2 Ley. 118, 124. 1 Sid. 60, $4, 306. 1 Mod. 13, 41. 2 Dany. 156. 1 Saund. 25, 35 
Saund. 73. Far. 5. 


Barber verſus Palmer. Trin. 13 Will. III. B.. 


Plea Ro F after a Plea in Bar the Defendant pleads a Plea pus 0x 


darrein Con. lein Continuance, this fs a WUatver of his Bar, and 10 
* . vantage ſball be taken of any Thing in the Bar, 


Waiver o 
the Bar. 
Caſes B. N. 
539. S. C. 


TT Yee HE 227 


Continuance and Diſcontinuance. 199 
bo 8 8 
Weeks verſus Peach. Mich. 13 Will. III. B. R. If « Plea to 


| ſwers b 
Eplevin fo2 taking Chattels in quodam loco vocat. A. Ac etiam Part, *is 72 
in quodam al. loco vocat. B. Che Defendant avowed the ta. rig if 
king in predict. loco in quo, &c. fo that ſuch a one was ſeiſed of anſwers but 


the locus in quo, &c. To this the Plaintiffdemurred, Et per Cur. — dn 


The locus in quo relates only to one Place, ſo that there is a Dif: mus cake 
continuance, the Avowzy not being an Anſwer to the whole De⸗ Judgment 


claration ; and this Difference was taken per Holt C. J. It Lr 
Plea begin with an Aulwer to the whole, but in Truth the Bat- 312.4, 55- 
er pleaded is only an Anſwer to Part, the whole Plea is naught, Foft el. 9. 
and the Plaintiff may demur ; but if a Plea begin only as an Sund. 13, 


Inſwer to Part, and is in Truth but an Anſwer to Part, tis a &c. 
Diſcontinuance, and the Plaintiff muſt not demur, but take his T7 124 


Judgment fo2 that as bp Nil dicit; fo2 if he demnrs oz pleads o⸗ 84 


L 
ver, the whole Adlon is diſcontinued. 1 36. 


Curluis verſus Padley. Paſ. 2 Ann. B. R. 


[ Debt, the Declaration was of Michaelmas Term, and the (5.) 

Plea-Roll of Eaſter, and no Continuance entered; and this Continuan- 
pon Demurrer was ſhewed to the Court as a Diſcontinuance ; $93. 
but they ſaid, The Pꝛadice is never to enter Continuances till «ill the Plea- 
the Plea-Roll be entered up, tho' the Declaration be of four oz Noll is made 


ve Terms ſtanding. 9 


Turner verſus Turner. Paſ. 2 Ann. B. R. 


N Debt upon a Bond the Defendant pleaded a Compoſition, ( 8. 
nd this being argued ſeveral Times at Bar upon Demurrer, bieten can- 
( laſt the Court gave a Rule fo2 Judgment, Niſi Cauſa. And rinve after 
ng ſtirred again, the foyner Rule was made abſolute. The Rule for 
ert Day By. Mountague moved to diſcontinue, alledging, That 1 
pb was a ſham lea, and no ſuch Compoſition ever made, and fendaor. 

led 1 Saund. 39. 23. 2 Saund. 73. But per Holt C. J. After a 8 
ule di, and then a peremptozy Rule fo2 Judgment, it was 1e ron. 
ur done: The Rule of the old Books was, if after an Ex- Pag. ance. 
on was ſtirred, and the Court had given their Dpinions, the = FIR 


Neri I hardy a h uſt do Lilly E 


Aa z Market 


— — 
- — 


180 Continuance and Diſcontinuance. 


D 


— 


Market verſus Johnſon. Hill. 3 Ann. B. R 


(5.0 D upon a Bond of 400 J. the Defendant as to 225 
r 6 parcell. de prædict. 500 l. pleads Payment; the Plaintis 
Carter zi. demurred. Et per Cur. This is only a Plea- to Part; fo) j 
Flea ro Part, Debt upon a Bond a Man may have ſeveral Pleas in Var, a 
don't rake ſuppoſe the Plaintiff ſues as Erecutoz, the Defendant may plex 
Judgment the Releaſe of the Teſtatoz fo2 Part, and fo2 the Reſidue the Re. 
for the ref leaſe of the Plaintiff : So a Han as to Part may plead pa 
continuance. Ment, and as to the reſt an Acquittance; then there being ny 
Several Bars AnſWer as to the Reſidue, here is a Diſcontinuance fo? the Ret: 
may be due; and the Plaintiff ſhould have taken Judgment by Nil dien. 
pleaded t® Et nota, This was in Hillary Term, and the Plea was delivern 
celsofa Debt il Michaelmas, but made up as of Hillary, which being obſerve 
—— the Plaintiff took Judgment till, and the Court held he might de 
Ante 54.15. It; and it was ſaid, Chat tho the Plea was delivered in Michael 
Far. 124 mas, pet it being only a Plea to enter, it might be entered as df 
2 Lev. #; Hillary, and ſo Trick fo: Trick, | 
Voide Co. En. 142. In Debt upon a Bond there is Iſſue joined 
as to Part, and Demurrer joined as to the reſt, both are cont 
nued fo2 a long Time by Cur. adviſare vult, &c. at laſt a Diſcon 
tinuance is recozded, viz. Recordatur per Cur. fuch a Day of 
May, Term. Paſ. Anno, &c. quod illud Placitum non habet diem 


ultra Octabas Sci. Hillarii. 
(10. ) Regina verſus Tutchin. Vide this Caſe, Title Amendment, pl. 14 


CONVICTIONS. 


Domina Regina verſus Dyer. Trin. 2 Ann. B. R. 


ing imbezilled Yarn, and it ſet koꝛth, Whereas Com- g Niod 47. 

plaint had been made unto A. and B. &c. And whereas 96. CO 
| the Defendant was ſummoned to appear before them, Sammone 
and by Virtue thereof did appear on Tuesday the 19th Day of g. —.— in 
vil 17. &c. It was objefed, That there was no ſuch Day as Tucſ- Convictions, 
ay the 17th Day of April 1502. and indeed the 17th Day was © tc 
Friday, ſo that the Time of the Stummons being impoſſible, ft «ppeors 
was the ſame Thing as ik there had been no Summons, and a bo»: 
Summons was neceſſary, Vide 2 Bulſ. 48. 9 H. 6. 44. Plo. 31. Mos Cites, 
Dy. 95. Ray. 192, 2 Jo. 50. 12 H. 7. 12. Et per Cur. Upon the &c. 378. 
Complaint the Juſtices ought to make a Memorandum and iſſue 
| Summons, and if the Party will not appear, 02 can not be — 
bund, he may pꝛoceed. In the pꝛincipal Caſe it is manifeſt there poſſible, ic is 
ould be no ſuch Day, and therefoze he could not appear thereup- ne Sum. 
In, and when one Day is ſet fo2th, his Appearance on another wrap 


atnot be intended: Therefoze the ConviXtion was quaſhed. 


D YER was convicted on the Sat. 7 Jac. 1. c. 7. fo2 buy- Hl — 


omina Regina verſus Barnaby. Trin. 2 Ann. B. R. 
* a Certiorari was returned a Convition upon the 43 El. (2. 

. 7. ſetting foxth, Whereas Complaint has been made un- In Convie- 
u, &c. by Sir R. B. that the Defendant in the Night- time cut ,,"+1: 
wn divers Lime-Trees of the ſaid Sir R. B. &c. The Tuſtices the Number 
aan that he ſhould pay ſo much kor Damages. The Dekend. 4 Nenne 
1 ſtyled Gentleman in the Oder, and it was obje#ed, ik, mac be fee 
1 Gentleman was not within the Statute which ſpeaks of forth. 
. onds and ſuch baſe People, and inflits a baſe Punich⸗3 * 
— . ND — never intend fo2 a 

wn. ꝛdlp, e Conviftion is uncertai 
Gen the Number of Trees. ; r 
yk Co the firſt, Whether the Defendant be a Gentleman 
4 * material; fo2 if a Man of Quality will do a baſe 
— Ing, there is no Reaſon o2 Juſtice why he ſhould be 

com the Puniſhment : The Quality of the ©ffender is 

ra- 


182 CONVICTIONS. 


rather an Aggravation than a Lefſening of the Offence, Co the 

ſecond, the Number as well as the Nature of the Trees ſhgyj 

be erp2eſſed, fo2 this is like an Action of Treſpaſs in this Reſyez, 

That the Plaintiff is to recover Damages, of which the Number 

and Nature of the Trees is to be the Meaſure; and if an Akio 

of Treſpaſs ſhall hereafter be bzonght fo2 theſe Trees, this Con. 

vittion ought to be a Plea in Bar. zdly, The Dekendant in this 

5 Co. 2. a. Caſe pꝛetended he had Title, and offered to plead it to the Can 
By res biäklon, as was done in 3 Cro. 821. and in 5 Co. St. John's Cate, 
Judges a- Powell Juſtice held, That could not be done, fo2 if the Ocfendant 
"XY Holr had Title, and the Pꝛoperty was in Queſtion, then the Juſtices 
Sec“ had no Jurisdition, and then he is not without Remedy; fo) je 
Plea ro ſuch MAY have his Action on the Caſe againſt the Juſtice, oz him that 
Aa Bro executes the Sentence: On the other Side; ik the Juſtices had; 
Caſe denied, JUriSDiftion, we have no Power to queſtion their Judgment, am 
this is a new Thing without Pꝛecedent. Powys and Gould agreed, 

Holt C. J. contra, (who indeed ſtarted this Point) That St. Jon 

Caſe was a Pꝛecedent fo2 this Map of Pleading to a Convition, 

and that it was and muſt have been done fo there, oz elle the 

Point of the Dagger could not have come in Queſtion : be ſaid 

1, nude. it was as reaſonable to fallifie the Proceedings bekoze the Juſtices 
Et bn in this Manner, as by an Action againſt them; and as to what 
tices is con- Powell ſaid of a Remedy by Afton, he anſwered, that if this ©} 
arnedby Der were confirmed, no Ation would lie againſt the Juſtices, ozhin 
Qion lies a- that executes the Sentence, fo2 then it is ſuppozted by the Juths 
— them rity of this Court; and he ſaid it was hard that this Court ſhould 
orrneomeer- hy their Judgment give an Authozity to that which ought not t 
have been done. Note; It was ſaid the Recozd of St. Jobos 

Caſe was not to be found. The Conviſtion was quaſhed upon 

the ſecond Point. Sed Quære, if he pꝛoceeds without Gzound, 

and makes a good Ozder. Foz B. R. is not Judge of the Fil, 


but the Law upon the Faf. 


Domina Regina verſus King & al. Hill. 10 Ann. BR 


(3) A Conviction fo2 Deer-ſtealing was removed againſt A. and! 
—— wherein Judgment was given that each ſhould fozfeit Joh 
ruce, makes ulld 'twas objeted, that there ought to be but one 30 l. fozfeittd: 
the Forfei- Sed non allocatur, fo; the Wo2ds of the Ai are, That they ha 
eng reſpeRively forfeit 30 I. Cro. El. 480. Mo. 453. Noy 60. n 
offender. this Penalty is not in Nature of a Satisfaition to the Pan 
Tren. 366. grieved, but a Puniſhment on the Offender, and Crimes u 
pr ſeveral, tho' Debts be joint, which per Powell Diſtingug 
this from the Caſe of Partridge and Naylor in Cro. El. 480, ® 


Vide plus Title Indictment, &c. 369. 
4 | 3 


— Ee EE. üV9 _S 


Conuſance of Pleas. J ats Title 


Cotton verſ#s Johnſon. Hill 2 W. & M. C. B. 


N Treſpaſs and Ejeckment koz Lands in A. in the Ille of (.) 
Ely, after Non cul. pleaded, a Suggeſtion was entered, Suggeſtion 
quod nullus Juſticiarius vel Miniſter Domini Regis inſulam theRellwich- 
illam ingredi poteſt ad aliquam Jurat. extra, &c. and ſg pꝛays out the Nient 

; Venire to R. the next Aillage in the County of Cambridge. Et 207% * . 
ia videtur Juſticiariis rationi conſonum conceditur, &c. And it the other 

pas objefted, That the Nient dedire, i. e. quia Def. hoc non de- 3 _ 
leit, 02 elſe the Confeſſion of the Defendrnt ſhould have been Carth. 109. 
ntered, and that ſo are the Pꝛecedents. Curia: Either way igs. g. 

Jod. Ik it be not true, you may bꝛing Erroz; i it be true, “Ik. 110. 


gen it is right. 


Foſter verſus Mitton. Hill. 10 Will. III. B. R. 


Erjeant Wright came into Court and demanded Conuzance (2. ) 

J of Pleas fo2 the Biſhop of Ely, in an Action of Treſpaſs — 

ure clauſum fregit, which was pending in this Court being re- $9.4 the Nie- 
loved hither by Certiorari: And firſt of all, the Warrant of At: thod of _ 
ney under the Biſhop's Seal in Latin was read,. and then 3 5. 

e Recozd of the Plea, as it ſtood; and the Reco2d went on. Et 

odo ad hunc diem, venit Epiſcop. Elienſis per J. S. Attorn' ſuum 

t pet. cognition. &c. quia dicit, That the Place where, &c. is 

thin the Liberty of the Biſhop of Ely, and that alias ſcilicet 

lch. 20 E. 3. B. R. Rot. 34. in Treſpaſs, Aſſault and Battery, 

ID Hill, 21 E. 3. Rot. 21. B. R. in Treſpaſs quare, &c. and 

ll. 17 & 18 Car. 2. Rot. 229. B. R. in Treſpaſs and Ejet- 

it, and in 35 Car, 2. Rot. 15 1. Treſpaſs, Afﬀfault and Bat⸗ 

„ this Privilege was allowed, and ſo pꝛays his Pꝛiuilege ha- 

ndi cognitionem, and then the Entry went on, Et quæſitum eſt 

the Defendant {i quid dicere queat quare, &c. ſuper quo allo- 

ur, Ke. and then Day is given upon the Roll to the Parties 

Ely, &c. Et dictum eſt Epiſcopo quod in cæteris juſtitia fiat. | 
it two laſt Reco2ds were p2oduced in Court; but becauſe the = 

Recozds were not produced, and it was the laſt Day of the 
eim, it was adjourned. Holt Chief Juſtice doubted as to 

ant of Pleading, fo2 he ſaid, The true Way of Pleading 1 
was | 


— 
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rather an Aggravation than a Leſſening of the Offence, Ty th 
ſecond, the Number as well as the Nature of the Trees ſg 
be expꝛeſſed, fo2 this is like an Action of Treſpaſs in this Reſpet, 
That the Plaintiff is to recover Damages, of which the Number 
and Nature of the Trees is to be the Meaſure; and if an Az 
of Treſpaſs ſhall hereafter be bzonght fo2 theſe Trees, this Con. 
vition ought to be a Plea in Bar. 3dly, The Defendant in this 
5 Co. 72. a. Caſe pꝛetended he had Title, and offered to plead it to the Con 
8 vittion, as was done in 3 Cro. 8 21. and in 5 Co. St. John's Cal. 
Judges a-. Powell Juſtice held, That could not be done, fo? if the Defendar 
Av et had Title, and the Pꝛoperty was in Queſtion, then the Juſtices 
Sec? had no Jurisdition, and then he is not without Remedy; fo) j 
Plea ro ſuch MAY have his Action on the Caſe againſt the Juſtice, oꝛ him that 
eos r John kxecutes the Sentence: On the other Side ; if the Juſtices haz 
Caſe denied, JUriSDifion, we have no Power to queſtion their Judgment, am 
this is a new Thing without Pꝛecedent. Powys and Gould agreed, 
Holt C. J. contra, (who indeed ſtarted this Point) That St. Jon: 
Caſe was a Pꝛecedent fo2 this Way of Pleading to a Convitiq, 
and that it was and muſt have been done ſo there, oz elle the 
Point of the Dagger could not have come in Queſtion : he ſn 
16. ge, it was as reaſonable to fallifie the Pꝛoceedings bekoze the Jui 
men! of Ju. In this Wanner, as by an Attion againſt them; and as to whit 
ſtices is con - Powell ſaid of a Remedy by Afion, he anſwered, that if this 9) 
arnedby der were confirmed, no Ation would lie againſt the Juſtices, u hn 
8ion lies a- that executes the Sentence, fo2 then it is ſuppozted by the 9uths 
zainſt them rity of this Court; and he ſaid it was hard that this Court ſhould 
orcheOmeer. hy their Judgment give an Authozity to that which ought not K 
have been done. Note; It was laid the Recozd of St. Jobos 
Caſe was not to be found. The Conviition was quaſhed unn 
the ſecond Point. Sed Quære, if he pꝛoceeds without G2ound, 
and makes a good Oꝛder. Foz B. R. is not Judge of the Fil, 


but the Law upon the Fat. 


Domina Regina verſus King & al. Hill. 10 Ann. Bl. 


3.) A Conviction fo2 Deer-ſtealing was removed againſt A. and! 
— wherein Judgment was given that each ſhould fofeit yt 
tute, makes ulld 'twas objeted, that there ought to be but one 30 |. fozfeitt): 
the Forfei- Sed non allocatur, fo; the Moꝛds of the Ad are, That they fl 
— reſpectively forfeit 301. Cro. El. 480. Mo. 453. Noy 60, W 
offender. this Penalty is not in Nature of a Satisfaction to the Pall 
Trem. 366. grieved, but a Puniſhment on the Offender, and Crimes m 

1 ſeveral, tho' Debts be joint, which per Powell diſtingul 
this from the Caſe of Partridge and Naylor in Cro. El. 4% ® 


Noy 62. 
Vide plus Title Indictment, &c. 369. 


4 


Conuſance of Pleas. J gts File | 


Cotton verſus Johnſon. Hill. 2 W. & M. C. B. 


N Treſpaſs and Ejeckment foz Lands in A. in the Jule of (.) 
Ely, after Non cul. pleaded, a Suggeſtion was entered, Svegettion 
quod nullus Juſticiarius vel Miniſter Domini Regis inſulam the Rollwich- 
illam ingredi poteſt ad aliquam Jurat. extra, &c. and ſo pꝛays out the Nient 
| Venire to R. the next Cillage in the County of Cambridge. Et confethan et 
ua videtur Juſticiariis rationi conſonum conceditur, &c. And it the other 

as objefted, That the Nient dedire, i. e. quia Def. hoc non de- 2 
cit, 02 elſe the Confeſſion of the Defendrnt ſhould have been Car. 105. 
ntered, and that ſo are the Pꝛecedents. Curia: Eſther way is 8. g. 


hen it is right, 


Foſter verſus Mitton. Hill. xo Will. IIL B. R. 


Erjeant Wright came into Court and demanded Conuzance (.) 
Y of Pleas fo2 the Biſhop of Ely, in an Action of Treſpaſs — of 
are clauſum fregit, which was pending in this Court being re- a che Nie- 
oed hither by Certiorari : And firſt of all, the Warrant of At- od of En- 
ney under the Biſhop's Seal in Latin was rend, and then {7 ret 
c Reto of the Plea, as it ſtood; and the Recozd went on. Et 
odo ad hunc diem, venit Epiſcop. Elienſis per J. S. Attorn' ſuum 
t pet. cognition, &c. quia dicit, That the Place where, &c. is 
thin the Liberty of the Biſhop of Ely, and that alias ſcilicet 
ich. 20 E. 3. B. R. Rot. 34. in Treſpaſs, Aſſault and Battery, 
d Hill, 21 E. 3. Rot. 21. B. R. tn Treſpaſs quare, &c. and 
ll. 17 & 18 Car. 2. Rot. 229. B. R. in Treſpaſs and Ejet- 
at, and in 35 Car, 2. Rot. 151. Treſpaſs, Afault and Bat- 
„ this Pzivilege was allowed, and ſo pꝛays his Privilege ha- 
d cognitionem, and then the Entry went on, Et quæſitum eſt 
the Dekendant ſi quid dicere queat quare, &c. ſuper quo allo- 
5 ke. and then Day is given upon the Roll to the Parties 
o &c, Et dictum eſt Epiſcopo quod in czteris juſtitia fiat. 
Je — laſt Recozds were pꝛoducen in Court; but becauſe the 
Tr were not produced, and it was the laſt Day of the 
* was adjourned. Holt Chief Juſtice doubted as to 
wok Pleading, fo2 he ſaid, The true Way of Pleading 
was 


00d, Ik it be not true, you may bzing Erroz; | it be true, * 11 


' 
| 


184 : Copyhold and Copyholder. 


Animmen®- was to alledge an immemozial Uſage, and then alſo pyoduce th 
ought to be Allomance in B. R. 02 in Eyre; fo2 ſuch Pꝛiuilege lies not in Þy. 
ſhevn, and (Cription, but tn G2zant : And becauſe, if the Charter were beim 
— 4 Time of Memozp, viz. befoze 1 R. 1. the ſaid Charter could ng 
B R. or in be pleaded, Therefoze by the Stat. De quo Warranto 6 E. 1, 
Eyre. g, map lay an Uſage Time out of Pind, which is an Argumenty 
nn an ancient Gzant, and ſhew the Allowance. But without ſu 
Uſage the Pꝛeſumption of Law fails. Vide Keilw. 189, 190. 1 $i 
703. and in that Caſe you ought to ſhew your Patent. 
The Record This was moved again in Trinity Term, and Holt C. J. geln 
of che Alto» f02 the Reco2d of E. 3. and they had only a Copy thereof, wher 
produced. UPON he ſaid, that the Reco2d ſhould have been p2oduced, fo) th 
Skin. 51,239. Entry is inſpect. Record. &c. Alſo he ſafd, there was no need y 
_ ſeveral Allowances ; Twas enough to plead one, andre 
on it. i 


"OY. Croſs verſus Smith, Vide this Caſe, Title Certiorari 


Copyhold and Copyholder 


Dudteild verſus Andrews. Trin. 1 W. & M. CB 
Ror. 700. 


7. Teward of a Copyhold Manoz may without Cuſton til 
8 Surrenders out of Court, koz he hath the Power off 
Manor may L od, and the Lozd may do it: But why not out of! 


take Surren- 


u, Manon, ſince tis granted he may out of Court; and itm 
che Manor. be Convenient, but can be pꝛejudicial to no Body ? Vide 20 
4 Co. 26. b. 5 26. 1 Leo. 227. con. 1 Inſt. 59. 1 Ro. 500. There are two (0! 
3 Leon 239 of Cuſtoms, viz. General thzoughout al! Banozs, which the Cal 
x Roll. Abr. takes Notice ot; Particular, which muſt be pleaded. Et pert 
Sar fe, Cur. There fs as much Reaſon, that the Steward ſhould 
Brick, 5+. Surrenders out of the Panoz as the Lom, and that he he 


— 181. do it out of the Mano? as out of the Court. 


Glo 


1 
* 4 


* r > 


"Copyhold and Copyholder. 185 


— 


— 


lover verſus Cope. Mich. 3 W. & M. B. R. Intr. 
wat 4 Paſ. ult. Rot. 267. 


ER Curiam, The Surrenderee of a Copyhold Reverſion may ( =. » 
P bxing Debt oꝛ Covenant againſt the Leſſee within the Equity Carth. 20: 
of the 32 H. 8. cap. 3. fo; tis a remedial Law, and no Pꝛejudice , Ma. = 
can ariſe to the Lo2d, and whether he is in the per oz in hr Poſt, Surrenderee 
is not material; fo2 a Bargainee may maintain Covenant within 2 <oeybold 
this Statute, and yet no Doubt but he is in the Poſt, and Yelv. Equiryotthe 
222. was a haſty Reſolution; and Hob. 178. only an extraju- S** 328-8. 
ical Opinion: Judgment fox the Plaintiff, Note; The Moꝛds ; be, 10 


e the ac are, No Perſon being a Grantee or Aſſignee of any Re- 3 Cro. 24. 


Hob. 176. 
verſion. 3 Lev. 326. 


Skin. 296, 30g, Comb. 185. Holt 159, 2 Dan. 241. pl. 1. 


Benſon verſus Scot. Pal. 5 & 6 W. & M. B. R. 


IN Ejetment a ſpecial Aerdick was found, viz. A Cuſtom, that (3. 

| the Tenants ok the Manoz having a Mind to alien, might I 
urrender into the Hands of two Copyholders, &c. That Scot 3 Lev. 383. 
cing a Copyholder in Fee, did ſurrender, &c. to the Uſe of the — 
Wlaintiff in Fee and died, leaving his Mike, who claimed her . — 
ree-Bank by the Cuſtgm, and at the nert Court the Surrender nd Surren- 
us pyeſented, and thereupon the Plaintiff admitted; and the beste, Kon 
ueſtion being, Whether the Surrenderee, oz the Wife fo2 her thence. 

tank Bank, ſhould have theſe Lands? It was adjudged foz the 2 17%. 59> 
laintif, fo2 the Wife's Title does not commence till after the; Cre. % 
eath of the husband, and then only to thoſe Lands of which he ro Car 4 
(ed ſeized; but the Plaintiff's Title began by the Surrender; Sinner 32's, 


the Admittance relates to that; and that the Caſe of two Join⸗ 
nants, 1 Inſt, 59. b. rules this Cale. gi 


Brittle verſus Dade. 7 Will. III. C. B 


Jetment. The Defendant pleaded, that the Land was held (. 4.) 

- of the Yano! of D. which is Ancient Demeſne. The Plain: aalen De. 
teplies, Quod bene & verum eſt, That the Lands afozeſaid 

held de Decano & Capitulo de Wigornia ut de Manerio, &c. 

Ich is Ancient Demeſne, but that the Lands are Copyhold- 

ends: The Defendant rejoins, Ex quo prædict. the Plaintiſt 

— the Lands to be Anctent Demeſne; tis no matter whe- 

| hex are Copyhold 02 Frank-Fee; Plaintiff demurs, - Et per 


* 
1 


B b iff, 


= — ̃ — . 
186 Copyhold and Copyholder. 


Copybold 1ff, The Replication is repugnant, fo2 Lands held ut de N. 
rcel, Free. nerio muſt be Frank-Fee ; foꝛ Copphold Lands are Parcel at the 
hola Lands Pano}, nd Cannot - held =p — and therefore the Re 
». *plication by ſaying they are held ut de Manerio, and pet 
9 Copyhold, is repugnant. OY ol 
2dly, Tye Rejoinder is naught; fo2 if they be C an 
Ejedment lies: ft, Becauſe Copyholds are of ſo baſe a Nature 
wrirof that a Writ of Right will not lie. N. B. 12. a. adly, It would je 
— oi inconvenient, becauſe Copyholds are Parcel of the Demeſnes a 
hold. the Yano, bo that if they are triable in the Lozd's Court, the 
aure 36. Lo2d might be Judge and Party; and therefoze per Treby C.. 
The Jurisdiclon of the Lozd's Court extends to Land holden gt 


the Yano? only, and not to Land, Parcel of the Mano 
ment Quod breve caſſetur. 3 Lev. 405. D 7 Judg 


* 


Eaſtcourt verſus Weeks. Trin. 10 Will. III. c. 
Rot.. 355. 


ſc 5.) E on the Demiſe of Anne Eaſtcourt ; a ſpetial dt 
Cauſe of ef L Diit was found, That the Lands in Queſtion are Copyhold, 
Copybold Parcel of the Bano2 of Newton, and that William Weeks was 
coce not e Copphold Tenant in Poſſeſſion fo2 Life, and Sir William Eil. 
Heir. court Low; That Sir William died, and the Banoz, &c. de: 
Palm. 416. ſcended to his two Siſters, Mary and Anne; That Weeks ſuf: 
337222 fered his Þouſe to be ruinous, and made a Leaſe of his Copyhol 
Lur. 226, ko; ten Pears; and that Mary died, per quod all deſcended to 
+= 5.9. Anne her Siſter and Þeir; that Weeks died, and his (life enter 
s. en claiming her Widow's Eſtate, and that Anne entered fo the 
N. L. 246. permiſlive Maſte of the Þugband, and his Leaſe fo2 ten Pears 
without Licence: Et per Cur. *'T was admitted in this Caſe, that 

theſe were both Cauſes of Fozfeiture; but the Queſtion was, 
Whether the Plaintiff could take Advantage of this Foxfeiture: 

Et per Powell, At Common Law the Heir was entitled to tan 
Advantage of any Cauſes of Foxfeſture in the Time of his du. 

ceſto2, but Waſte and Ceſſavit; Wafte he could not, becauſe it is 

a perſonal Wrong, which dies with the Perſon ; Ceſlavit 1: 

could not, becauſe the Tenant by the Statute has Liberty te 

ſave himſelf by Tender of Arrears, which are not due to tf 

Peir, but to the Executozs. In all other Caſes the Eſtate de 
termines by the A# of Foxfeiture; and tho the Tenant hol in 
Poſſeſon, tis a Diſſeiſin to the Lozd, ik he will. 1 Ro. 56% 

1 Inſt, 59, Godb. 47. 1 Inſt. 233. Fitz. Treſpaſs 254. 1 Jones 136 

Palm. 438, 439. And this Elettfon of making it a Difſeiſin being 

annered to the [Inheritance deſcends to the Þefr. No) * 

x Leon. 242, 1 Inſt, 63. 1 Ro. 508, And where there are two * 
parceners, and one will take Advantage of a Fozfeiture, ar” 


I 
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' Copyhold and Copyholder. 187 
not, there muſt be an Appoztlonment, 1 Inſt. 355. Kel 
10. : 
by C. J. Nevil and Blencow held, That the Continuing Tenant for 
if the Tenant after Fozkelture was no Diffeiſin at Election pcegnene.* 
e the Lozd. '©was admitted, That if Tenant fo; Pears oz 'is « Forſci- . 
if make a Feoffinent 02 levy a Fine, tis a Foxfeiture, and allo eber 
"Dctermination of their Eſtate and a Dilleinn; but if Tenaht Let for 
n Prars make a Leaſe fo2 a longer Term than he has, they bose Term. 
ld it no Difſeiſin no2 Foxfeiture, becauſe tis only a Contrait | 
teen him and his Lefſec, which does not operate on the Jn- 
ret of the Leſſoz to affet it with any Pꝛejudite. 

They held, Chat a Leaſe by a Copyholder was a Foxfeiture, Oro. EI 49% 
cauſe twas a Breach of Truſt, Mo. 272, 392, 184. and that * 592 
was a perſonal MUrong as much as Mate, which cannot be N 
ansferred by Deſcent, but muſt be took Advantage of by him 89 
jat was w2onged. F 
Alo they held, Chat the Eſtate of the Copyholder was not 

termined, becauſe the Loꝛd by Acceptance of Rent, &c. might 

em it. | | 

Laftly, They held the Eledion mull he made by bath the Parce- 

ers; that the Thing is intire, and that therefaze the ſurviving 

Ciſter could not clec after the Death of her Siſter, and as to 

the Caſe of Co. Lit. where the Lunt and Nfece are ſaid to join co lit. 53. b. 
In Waſte, they much doubted of it, fo2 the Books cited do not 

barrant that Opinion, and other Authorities are .contrary. 

Mo. 34, 110, 40, 127. | : 
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Kertle verſus Townlend. Temp. Will. III. In Canc'. 


NE deviſes a Copyheld-Eftate to his Cꝛandſon; and Som- (6 
mers, Low Chancefloz, decreed the Will good, and that E4ui'y 
Cquity ought to ſurpiy a Surrender es well as in Caſe of a Son, 292.907 
hu a Szandfon wes a Sen, and the Gzandfather was bound to Surrender 
p2ovide fo2 him: But the Houſe of Lo2ds reverſed this Decree, nde 
ind held, Equity ought not to ſupply ſuch a Defei in Diefavour — 
| = beit at Law, unleſs it were in Favour of a Son oz a den er = 
gl and not then neither, if it was to diſinherit the eldeft bar rer 
ws . 3 uy bon ogy — my a Son was pꝛovided fo2 Provifien is 
"ty ar, ? other a T_ | not materia i. 
Ks fully advanced his Child, oz not. 8 


B b x Smartle 
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188 Copyhold and Copyholder. 


Smartle ver. Penhallow. Intr. Hill. 13 W. III. 3.3 
Rot. 380. 


d. JN Eiectmont a ſpecial Gerdick was found, viz. That the Lany 
Cuſtom is a 1 in Queſtion were Parcel of the Yano? of 'Cregoan; of which 
Manor to th? Biſhop of Exeter, Leſſoz of the Plaintiff, was ſeis'd; and thut 
grant Lands by Cyiſtom of the Yano? the ſaid Lands are demiſeable by Cen 
evo or three OF COurt-Roll to two o; thꝛee Perſons fo2 their Lives, and the 
Perſons for Life of the Survivoz, Habendum ſucceſſive ſicut nominantyr in 
A Charta, & non aliter, and that the Lo2d is to have a heriot on 
ceſſive, &c. the Death. of every Tenant dying ſeiſen. They farther find on 
| o_ * Noſworthy was Tenant fo2 Life of the Mano; by G2ant from the 
him during Diedeceſſoꝛ of this Biſhop ; and that he by Copy granted the Te. 
the Lives of nement in Oueſtion to A. and his Afligns, fo2 the Lives of 8, 
Su and C. and of the ſaid A. and that Noſworthy is dend. The Out 
ranted by ſtlon Was, Whether this Gzant be warranted by the Cuſtom? and 
CEE. ir was urged fo? the Plaintiff, Chat A. has. the whole Eſtate, am 
6 Co. 3j. that B. and C. are not named to take an Intereſt but by Clay of 


Cro. El. 38, Limitation; and that if A. die, here is Room fo2 an Occupant, 


2 Buls. 11, which is to put a Tenant upon the Lo2d without his Conſent: 
Ke. Allo if A. ſhould become Bankrupt, this Eſtate would be aflign- 


Vaugh. 187. Able; and upon this Leaſe the Lozd can have but one Þeriot; 
3 Salk. 151. whereas in the cuſtomary Leaſes the Lo2d is to have three. They 
Holt 163. admitted that where a Power oz Cuſtom warrants a greater Eſtate, 
it will warrant a leſſer, as if the Lo2d may grant fo? thzee Lives, 
he may fo2 one: But then it muſt be of the ſame Nature. Jft, 
has a Power to leaſe fo2 three Lives, he cannot leaſe ko; 500 
Years, tho' it be a leſſer Eſtate in Law, It a Biſhop mike a 
Leaſe fo2 30 Years, 'tis wholly void as to the Succeſſo2, becauit 
his Power is exceeded: So in this Calle. 
On the other Side twas argued pro Def. That this was li 
greater Eſtate than what the Cuſtom allow'd; That if this O29" 
had been made to A. B. and C. habendum ſucceſſive fo2 thi 
Lives, they might have ſurrendered to thzee others, and the Lon 
was compellable to admit them, and they would have an Chat 
pur auter vie, That if the Tenant may by his own Ac make full 
an Eſtate, tis moſt unequal to ſay that the Lozd cannot. As to 
the Lozd tis the lame Thing, whether A. takes . fo2 his 98 
Life, and the Life of B. and C. 02 A. B. and C. take fo2 tht 
Lives: And there cannot be an Occupant of Copyhold-Latd, 
neither are they within the Statute of Frauds to be Aſſets 07 
viſeable, 2 Ch, Caſ. 201. and as to the Heriot, it will be due & 
the Death of every Aſſignee that is admitted. 1 
if Cepybeld Holt C. J. iſt, There can be no Occupant ok a cy 
Tenant pur & tate fo2 the Pꝛejudite it would do the Loꝛd: But if the 1 ; 


0667505 Utd holder being Tenant pur auter vie die, the Lo2d ſhall entet. 


enter; and ro Occupancy is. Mod, Caſes 68. if 


4 


© 


Copyhold and Copyholder. 


3 2 * — _ : | 

if there be Tenant fo2 Lite of a Copyhold, Remainder to an- Rent co 4. 

ather fo2 Life, and Tenant fo2 Life commits a Fozkeiture, the — by 

10m ſhall enter. Tf H. grants a Rent out of his Lands to A. A. Death. 

pur auter VIC, and A. dies, ſhall not the Rent ceaſe? That is 

the Reaſon ? Becaule here wants a Gzantee. So it is nn 

in Sctupancy is fo2 ſupplying a Freehold: In Copyholds the capply « 

Freehold is in the E925; the Tenant has only an Eftate at Freebold. 

Gill, | 

diy, He held that the Cuſtom conſiſted fn thꝛee Parts: itt, 

Che Conſtitution of the Eſtate, viz. by Copy, 2dly, The Ex⸗ 

tent kor thee Lives. 3vly, The Manner of the Cſtate, which by 

Herration of the Cuſtom differs from the Conſtitution at Cott 

mon Law, viz. to thꝛee, habendum ſucceſſive, 
chat is done here is not ſo much as the Cuſtom : The Ctt- 

fm cnables him to grant fo2 thꝛee Lives, and he grants but fo2 

ane. Tf the Cuſtom be to grant in Fee, & non aliter, yet the 

Lom may grant fo2 Life, oz to A. fo; Life, Remainder to B. 

in Tail. Ik the Cuſtom be to grant fo2 Life, the Lazy may 

grant durante viduitate. Vide 3 Cro. 323, 373. This is not like Piſiop's 

the Caſe of a Biſhop's Leaſe: That cannot be good fo2 any Part, ain he 

becauſe the Statute ties it up to an erpzeſs Fozm. Aliter per- — is 

haps, had it been that Biſhops ſhould make Leaſes fo2 any Num- wia *5 10 

ber of Pears not erc22ding ſuch a Number. 1 

Ls to the Stippoſal of the Bankrupey, Powell at firſt doubted 

upon that Jnconventence, ſaying it could not be good if it pꝛe⸗ 

judiced the Lozd; but Holt thought that made no Difference; 0 of tbe 

fox if the Copyholder being Bankrupt, his Eſtate was aſligned, Sar alter 

the Aſlignee would have the Eſtate determinable upon the Death his Eface in 

of the Coppholder, and then the Þeriot would be due, and not by Brera of 

the Death of the 2fignce; fo2 ſo it was onginalip, and cannot 88 

2 — — kg opyholder: But per tot, Cur. This 

5 al not in the Caſe, and therefo? in 

Judgment pro Def. per tot. Cur. *** 


—— 


I90 


Rex & Regina "A Bunney. Mich. 1 W. & M. BI 


28 ide , new Inqueſt ſuper viſum corporis; but if a Melius inqu. 
9 rendum be granted on a Male ſe geſſit of the Cozoner, the 
a new one © new Inquiry muſt be befoze the Sheriff 0z Commiſſioners, 
—— Ie. not ſuper viſum Corporis, but upon Affidavits; fo2 none but the 
lius Inqui- Cozoner can inquire ſuper viſum Corporis, and he is not to be 


rencum, the truſted again: But when an Inquiſition is quaſh'd, tis as if ng 


rr. quaſh. I a Coꝛoner's Inqueſt be quaſh'd, the Cozoner muſt take q 


ever. Inquiſition had been taken. 


ners by Affidavits. Carth. 72. King verſus Bonny, 3 Mod. 80, 228. S. C. 


Clerk's Caſe. Vide Title Inditments, &c. 


CORPORATION 


Butler verſus Palmer. Trin. 11 W. III. B. R. 


SR Nan Action fo2 a falſe Return of a Masdamus it app 
be made by ed, That Ring Edward III. granted to the Burgellcs « 
——— Dartmouth a Charter to ele a Mayo2 de ſciptis annual 
large, may and by Conſtitutions made in the Reign of Q. Elizavet 


— " Prey 7 and King James the Firſt, and long Uſage in Purſuante tyereot 


Nomber. the Wethod was fo2 the Common Council to pꝛopole two Pet 
4.-77->. fons fo2 the Freemen to chuſe out one of them: That thus! 
k 4 Inſt. 48,49. continued till 1641, and then a By-Law was made to? Repeal 
Jenk-Rep. all foymer By-laws, and Owaining that fo2 the future = 
cz B. R. tions ſhould be made by the Freemen at large; and acco2dias 
247-8.C. the two ſucceeding Eletions were made. In the Pear 1654 | 


old Charter was ſurrendered ; but that Surrender was * 
4 
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lcd, and a new Charter granted, under which new Charter 

e Cown made a By-Law repealing the By-Law made in 168 1. Faid 5. 
je Court reſolved, iſt, That tho by the Gzant of Edw. 3. the 2 danv. 216. 
dion was to be by the Freemen at large, yet this might be 

trained and regulated by Uſage and By-Laws, to the Choice 

one out of two only. 2dly, That the By-Law in 168 1. had p 
ell reſto2ed the ancient and pzimitive Conſtitution, and repealey $orender of 
gfe By-Laws that altered it. 3dly, That the Surrender of the vichour In- 
p Charter was vold fo2 want of an Jnrolment. 4thly, As to rolment. 
new Charter, and By-Laws made under it, the Court held, *** 199 
at if thoſe that were Members under the old Charter happen- re 
dto be the only Perſons that ated, they ſhould be deemed to at under « good 
p Cirtue of their ancient and true Right; but if commirt with ois — 
hers that were only Members under the new Charter, tho the Riener, 

d Pembers were the Majozity, yet then muſt be taken to af by under « bad 


lirtue of the new Charter, and then what they did was void. new one, the 


Et India Company's Caſe. Pal. 12 Will. III. B.R. 


Nan Action againſt the Eaſt-India Company fo? 5000 1. it was (2 
moved, That the Sheriff might return exemplary Iſſues, be- 

ule ſeveral Writs of Diſtringas had been already ſerved to no 

pole; and the Court ſaid, he ſhould retozn good Jfſues, and 

the did not, the Plaintiff might bzing an Alon againſt him; 

it at laſt he was oꝛdered to attend. 


Anonymus. Trin. 12 Will. III. B. R. 


ER Holt C. J. y Loꝛd Coke ſays, That a Coppozation _ ( 3.) 
muſt have a Name; but that muſt be underſtood to be either a wre 


muſt have a 


meſſed in the Patent, oz implied in the Nature of the Thing; Name either 
6 It the Ring ſhould incozpozate the Inhabitants of Dale with _—_— 
= to chuſe a Yayo? annually; tho' no Name be given, vet implied in 

n good Coꝛpoꝛation by the Name of Mayoꝛ and Commonalty, *><Natureof 
ache City of Norwich is tncopozated to be a Mayo; and She: de Tine 


i by the Charter of Hen. 4. and are called _—— 
" Commonalty, 4+ Mapoz, Sheriffs 


Sip ration aggrogate may appoint a Bailiff to diſtrain with- 1 Mod. 18. 


\ or Warrant, as well as a Cook or Butler: for it neither Tor Porntton 
| | . + ame 
. wy deveſts any ſort of Intereſt in or out of the Corporation. may appoint 
nter Cary & Matthews in Cam. Scacc'. 8 
| out Deed. 
Plowd. 91. b. 1 Vent, 47, 48. Cro. Car. 170. 2 Saund. 305, Moor 552. 


The 
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192 CORPORATION 


The Mayor of Thetford's Caſe. Hill. 1 Ann. BI 


ayo2 and Commonalt) 
(4) | PON a Mandamus to 228 the Name of the en 
art 1 Thetford, the Return was 1 Seal 02 the Hand of 
Corporation , thout the Common us : 
may co an pozation, but with | moved, that the Papo; might 
Rec Mayo! ſet to it: By, 5 gane he Coppozation Seal, alledgin 
withounteir obliged to ſign it 02 ſeal it with t Cowpo2ation tit 
withouttheir Obliged to ſig ate Aﬀ to charge the 02P02 | 
it was uot a Cozpoꝛ At of the Mayo? without þ 
Seal, but not out the common Seal, no2 the £ ts, which were found by 
in pais, fter Search of Pꝛecedents, b. © 
; Salk. 103- Pand to it. Aft Id, and the reſt concurred, Cj 
SC. O. Ways, Holt Chief Juſtice he u Ack in Pais without their dn 
Hole 171. mon Seal, yet they may * —— Pear, who make an aten 
10 Co. 63. Caſe of the City of London is Court. ithent either (nl 
P1.9:97% by Warrant of Attozney in th le they are etopped by 
2 — 1 Signing; and the 8 _ an Aion be byougita 
1 Rol. Rep, Reco2d to ſap it is not their — Return, they are cſoppedt 
15 ainſt a Coꝛpozation here fo? a fe ſponſio Majoris & Con 
gamn a Ir Return, fo2 it is Reſp 
mvaitaris upon Recozy, Neither is the Hand of the Aren 
munitatis upon Recoꝛd. | 'vate Capacity without it; and! 
ary, fo? he is liable in his pꝛi the Crit was deliver 
is ſufficient — a Return made, fo? then. s 27 
im, and that mmon Law no Oda 
— men to ſhew the contrary, — of York obliges 
Ar Common Uli th | a Return. Che D | 0) oth 
Law no Oth- mag bound to fign t to a Coꝛoner, Yayoz, l 
eee Syrerift to do it, but extends 35 other Magiſtrate of this Cone 
bagdes agn Oficer, And the Papoz 02 any is liable not only in their ca 
Yelv. 54 ration that p2ocured this — 


pozate but their pꝛivate Capacity. 


ick II. Bl 
Cuddon verſus Eaſtwick. Hill. 2 Ann 


i Debt 

PON a Habeas Corpus was return'd an —— — — 

Bom of a By-Law made by the worn 

: the Penalty Low wes, That 

_ - Potters had been Time — 

make « Fra- Company and Fellowſhip of P ſe was ain, Tht 

— # a ind a Company and Fellowſhip, ver a Company and Fell 

err hip, aud thar no aſter of any Boat any Goods, but 1) bi 
publick Con- _ ſhould unload oz ſend on Shoze 

5 


venience. 


1 1 * 291. 


124. S. C. 


dam to ii 
ot make a By 0 
at a Cozpozation could n 
Holt 333. tion. ꝛ2dly, Th 


ence, Et per 
Strangers, unleſs founded on publick Convenien : 
I 


— — 
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OC 


ie City of London cannot make a Cozpozation, fo2 that can 
übe created by the Crown ; but this is only a Fraternity, not 
Copozation, and a Copozatfon may make a Fraternity. A Piffrrence | 
orporation is P2operly an inveſting the People of the Place with portion and 
ve local Government thereof, and therefoze their Law ſhall bind Fraceraicy. 
rangers; but a Fraternity is ſome People of a Place united 

veether, in Relpec of a Dyſtery and Buſineſs, into a Company, 

nd their Laws and Oꝛdinances cannot bind Strangers, koz they 


abe not a local Power oz Government. 


0s 


Blachly verſus Fry. Mich. 8 Will. III. B. R. 


N Treſpaſs quare Clauſum fregit, and fo2 cutting his Com (1. 

and carrying it away; the Jury found the Defendant guilty Een 29 
of all but the carrying away ; and Gould moved foꝛ full Coſts Tra. 
on the 22 & 23 Car. 2, cap. 9. Holt C. J. UMhere the: Vent. 180, 
Treſpaſs is done clamando titulum, o2 the Title may come in 188. 

Queſtion, there ſhall be full Coffs. In Stroud's Caſe fo2 entring: To 229. 
his Cloſe and digging Turf, full Coſts was allowed: But the 3N00-39,40. 
Judge of Afſize, viz. North C. J. certified, that the Freehold . 
ame in Queſtion. So in Judge Eyre's Caſe, in an Aﬀion on = Lev. 234. 
the Cale ko; ſtopping his Way. Adjournat. Vide Ray. 487. 80d. 359. 
Keb. 756, 2 Ven, 215, 2 Keb. 849. Skin. 666. 


Dominus Rex verſus Edwards. Hill. 8 Will III. B. R. 


T was ſaid per Cur. That the King ſhall pay Coſts fo; an Aa. (. 

mendment, but ſhall not pay Cofts fo not going on to Trial; Cg. ,L 
1 bete there is a Pyofecutoz, he ſhall pay Coſts fo: Amend: mendwenc, 
te, and fo2 not going on to Trial both; but then there muſt bur vor for 


5,1 4fidavit of the Name of him who is the Pzoſecutoz, fo: c. rere © 
on — => a o_ the og And if the Defendant : _ 224 

Dꝛolecutoz, he ought to apply to the Attoznep 2 1 34: 
Ceneral, who will inkozm him. 0 i 1 oy 


Ce Thomas 
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Thomas werſus Lloyd. 10 Will. III. BI 


ra geg A2 The Defendant pleaded his Puvilege as an Ost 
5 — of the Erchequer, in Abatement, and the Plea being hey 
© Pleas in good upon Demurrer, there was Judgment quod billa caſey 
abatement. Et per Cur, It was held upon the 8 & 9 W. 3. c. 11. Th 
Mod Lat, the Defendant ſhould have no Coſts; fo2 the Ad ertends auh 
88. to Demurrers in Bar, and not in Abatement, becauſe it ſyrgi 
of Suits which are veratious, which does not appear to & 
Court on Pleas in Abatement ; but on Demutcers in In 
where the Court ſees the Merits of the Cauſe, it does; ani 
would be very hard if the Defendant ſhould have Coſts agant 
the Plaintiff in fuch a Caſe, when the Plaintiff could have nay 
againſt the Defendant, tho' he ſhould have had Judgment qua 
reſpondeat oulter, | 


Garland verſus Extend. Mich. 2 Ann. B R. 


(4) HE Defendant having pleaded in Abatement, the Plainti 
Mod. Caſes demurred, and Judgment was given fo2 the Defendant 
Gerdes ver. AND z. Branthwaite moved to have Coſts upon the Stat. 88; 
Exon. W.3. But it was denied, fo2 the Judgment in this Caſe is nd 
ance, Pl. . given upon the Merits, but quod billa caſſetur ; and the Stat 
— meant only to give Coſts, where the Merits of the Cauſe mn 
Cro Car. 533. determined upon the Demurrer. Ik Judgment had been font 
Warch 30. Plaintiff upon this Demurrer, it had not been final, but onh 

Reſpondeas ouſter, and the Plaintiff could have had no Coſts 
the Statute, which therefoze ought to have the ſame Expoſiti 


as to the Defendant, 


Domina Regina werſus Danvers & al. 6 Ann. B. J. 


ing. 42 N an Infozmation againſt Danvers and others, one Defendi 
againſtthree, 1 was acquitted, and the reſt found guilty at the Allzes; 1 
and one only tho the Judge did not certifie a pꝛobable Cauſe, yet it was h. 
wall nor that the Pꝛolecutoꝛ was not liable to pay this Defendant Coſt 
have Coſtson becauſe till the 8 & 9 W. 3. the Plaintiff never paid Coſts inal 
4& 5 V-& Aktion, if but one Defendant was found guilty ; and the Mi 
1 Lev. 63, 4 & 5 W. & M. c. 18. cannot be intended to make Pyoſecuti 


10 Co. 16. otherwiſe liable, than as Plaintiffs were befoze in other Afi on 
Vide plus Tit. Damages, 205. | 


Cottages and Inmates. 


Dom. Rex werſ. Everard. Hill. 13 W. III. B. R. 


Pꝛeſentment was made at a Court-Leet fo2 Ereting a The orai- 
Cottage contrary to the 31 Eliz. cap. 7. not Taping nance de ter- 
four Acres of Land to it, accozding to the Statute de — 
terris menſurandis : It was. excepted, firſt, That this a& of Per. 
as but an Oꝛdinance. 2 Cro. 603. But per Cur. twas held a namen.. 
dtutute. 2dly, That the Caption is Ad Cur. viſ. Franc. Pleg. s.c. '* 
um Cur. Baron. whereas the later Court has no Authozity to 

ike ſuch Pꝛeſentments, ergo it is illegal, becauſe incertatn which 

jok it. 2 Keb. 139. 10 Ed. 4. 15. a. Et per Holt C. J. Where 

re are ſeveral Commiſſions, of which each have Authozity to 

ceed fo2 the lame Thing, but in a different Manner, it ought de. Car. 80, 
appear by which of theſe it was taken ; but here only one Court Diverſity 

0s Jurisdiction in the Matter, and it muſt be taken as a Cap- where v6 
on by that Court that had Juthozity to p2oceed in it. Alſo, lt ora 
je Tozds had been Et Cur. Baron. the Objeſtion had been of the @nc 
onger. 3dly, That the Pear of Dur Lozd was in Engliſh Fi⸗ _ and 
es: But the Pear of the King being at Length, the Anno 
domi was held Surpluſage, 


LES co 
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| 


COVENANT. 


Cole's Caſe. Hill. 3 W. & M. B. R. 
— Show, 388 


ener. Y Indenture H. leaſes a Þouſe, ercepting two R 

cept ing 190 2 Obims 
Rooms, and # and free Paſlage to them. The Leflee afligns, and 
N 2 | Aſſignee diſturbs the Lefſo2 in the Paſſage thereto, 
n fo2 this Diſturbance the Leſſo2 bꝛought Covenant, 

not; other- per Cur. The Afton lies; the Diverſity is this, Ik the Diſt 
an lg bance had been in the Chamber, tis plain then no Adlon of Ct 
Paſſage Venant would have lain; becauſe it was ercepted, and ſo m 
therero, and Demiled ; Aliter, where the Leſſee agrees to let the Leſſo! hat 
in tha, à Thing out of the demiſed Pzemiſſes, as a May, Comma 
g Ges. ; B} Boyer Pꝛoſit appendre ; in ſuch Caſe Covenant lies f 
2 ah. the Diffurbance. Vide 3 Cro. 657. Mo. 553. And this Cob 
S. C. - nant goes with the Tenement, and binds the Aſügnee. Jud 
CO B.R. ment pro Quer. | 


| 


Griffith verſus Harriſon. Mich. 5 W. & M. BN 


Mod. % AN Aﬀtion was bꝛought by the Plaintiff an Erecutoz, onaC 
13 venant in an Alignment of a Leaſe, fo2 quiet Enjoym 
inſome Caſes free and clear, and freely and clearly diſcharged, oz otherwilt| 
1 dempnified of and from all Arrears of Rent, &c. And the Pla 
KO tiff aſſigned a Bzeach, that ſo much Rent was in Arreat; 
Defendant to Part pleaded Payment to the Leſſo2, and to 
Reſt of the Rent alledged to be in Arrear, that he left © 
ney fn the Hands of the Plaintiff ea Intentione quod folvd 
to the Leſſo2, and upon Demurrer Pz. Northey objeftd t 
the Plea was not good, becauſe the Intention was not u 
verſable, Holt C. J. contra; Jn ſome Caſes the Jntent 
traverſable, as if A. be indebted to B. by Obligation, and 
Simple Contract, and pays Money to B. the Intention to 8 
Debt it ſhall be applied is traverſable : And the Court fallt 
that this Plea was good; but held clearly, that if it had bel! 
quit ad ſolvendum it had been good, and that non reliquit oy 


4 
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"nz had been a good Traverſe: But the Court took Excep- 

in to the Afigtment of the B2each, fo2 that the Plaintiff did 

it hem a Diſturbance'tn the'Cnzoyment, oꝛ other ſpecial Dam- | 

cation, without which the Rent being behind, is not a Beach : Pal. Ab. 
the Covenant, 'Tollard's Caſe, 1 Ro. Abr. 433. and took this js pl- . 
diberlty, viz. Ulhere the Counterbond oz Covenant fs given or Covenant 
(ave harmleſs from a penal Bond befoze the Condition bzoken, * inden 
vere if the penal Sum be not paid at the Day, and ſo the Con- — wteof 
tion not pzeſerved, the Party to be ſaved harmleſs, does by den of ch 
is become liable to the Penalty, and ſo is damnified, and the 1 
rounterbond fozfeited ; but if the Counterbond be given after forfeiced by 
he Condition of the Obligation be bꝛoken, oz to ſave harmleſs n Seach; 
am a ſingle Bill without a Penalty, there the Counterbond — M = 
nnot be ſued without a ſpecial Damification. So here, Rent wards or to 
maining in Arrear, and not paid, is not a Damage, unleſs ng; 

je Plaintiff be ſued 'o2 charged ; and if paid any Time before gle Bil. 
< Damage incurred by the Plaintiff, 'tis ſufficient. Sav. 91. 


Green verſus Horne. Paſch. 6 W. & M. B. R. 
Intr. Trin. 5 W. & M. Rot. 831. 


N Covenant the Plaintiff declared, That A. being indebt . 

him, and arreſted at his Suit, the Defendant in — Marte ou 
jon that he would o2der the Bafliff to let A. go at large, under- —— — 
0k and covenanted with the Plaintiff to bxing in the Body of be Cate. 
eſafd A. and deliver him into the Cuſtody of the ſaſd Batliff, ſuch vers 
Day, Kc. The Defendant p2ayed Oyer of the Deed, which was Comb. 21h. 
W (the Defendant) do promiſe and engage myſelf to bring in the * © 

Jody of A. to the Cuſtody of B. Bailiff fuch a Day; and there⸗ 

- it was demurred : Et per Cur. Firſt, The Plaintiff cannot Jen. 202- 
t foth atter of Fai in his Declaration not contained in the } Ter. at 

o itſelf, ſo as to alter the Cale; therefoze all ſuch Matter of = Saik. 457. 
- — alledged 02 averred is immaterial. 8 Rep. 151. 
3 The Plaintiff is no Party to the Deed, no2 ſo much as pod 214. 
med in it, and tho Covenant map be brought on a Deed-Poll, H. cannot 
Party muſt be named in the Deed, 1 Rol. Ab. 517. , — 
named in the Deed. Cro. Jac. 305, 306. 


the 


Brewſter 


— 


COVENANT. 


— 


Lorena Brewſter verſus Kitchell, Hill. 9 Will. III. 3 N 
diſcharge - | 
— T was a feign'd action on the Caſe upon a Wage, j 
— ozder to ſettle a Difference about the Oeduition of Cum 
ame Na. Out of a Rent-charge. Upon Non Aſſumpſit pleaded, the I 
ture; not kound a ſpecial Gerdict, viz. "That A. being ſeized of Lands x 
of cifferent Fee, by Deed dated 1649. granted a Rent-charge to one Bey. 
Poſt 615, {ter and his Heirs, and covenanted fo2 farther Aſturance, amg 
S. C. the ſame Deed there was an Jndozſement, that the Rent wazy 
comb: be paid clear of all Taxes ; afterwards A. confirmed the Giant 
3 Salk. 340. and covenanted to pay the Rent-charge clear of all Tar 
Caſes B. R. By the Land-Tar 3 W. & M. 4s. per Pound is {af 
Hole 175, Land, and Power given to the Tenant to dedu# 4s, in h 
669. Pound, with a Pꝛoviſo not to alter Covenants oz Agreemens 
2 Lev. 65. of Parties. Et per Cur. 24-3 
Poſt 221. Such a Covenant, ik made in the Pear 1640, would not han 
ans 16-77-freed the Rent-charge from the Taxes impoſed by theſe acts; be 
cauſe there was no Parliamentary Tax in Being, 02 known q 
that Time; but becauſe there were ſuch Tares in the Peari6y, 
which was befoze the G2ant, therekoze this Covenant muſt be 
conſtrued to extend to them; fo2 otherwiſe it would ſignify ng 
thing : And Holt C. J. held in this Caſe, 16 
Grantee o ſt, That the peir of the G2antee could not maintain an 
Reur-chorge Aion of Covenant againſt the Aſſignee oz Leſſee of the Gun 
— — o:; but only againſt the Gzanto2 and his Þeirs ; foz a Wit 
gainſt an Af ranty, though a Covenant real, does not bind the Land, til 
ſignee of the Judgment had in a Warrantia Chartæ, much leſs that whit 
Vg arwas Is only a perſonal Covenant. An Afſignee of Land may hai 
his own-Opi- Covenant againſt the Covenants? and his Heirs, where the C 
nion only, venant runs with the Land. 42 E. 3. 5. 5 Co. Spencer's Cal, 
three hold- but Covenant will not lie meerly againſt one as Aſſignee of Lan 
ing that the Hard, 87. pl. 5. 
Ghacged the DIY, here the Queſtion is, Whether a Covenant be tt 
Land. pealed by Ad of Parliament, this is the Difference, 
derade, Where H. covenants not to do an Ac oz Thing which vi 
where a Co- [awful to Do, and an Ac of Parliament comes after and coll 
venant dt e. pels him to do it, the Statute repeals the Covenant: £0 | 
— och H. covenants to do a Thing which is lawful, and an Act of Pat 
Sraruce, and liament comes in and hinders him from doing it, the Covenan 
where oo. is repealed. Vide Dyer 27. pl. 278. But if a Man covenant 
ca Cab zal. not to do a Thing which then was unlawful, and an Af cn 
7 Jon. 245- and makes it lawful to do it, ſuch At of Parliament docs it 
| Lev. 1. repeal the Covenant. 


$ Mod. 374 
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* - 
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lorthcote ver. Underhill. | Mich. 10 Will. III. B. R. 


x Covenant the Plaintiff declared, that the Defendant by his (; 
Deed did grant, bargain, and ſell to the Plaintiff and his Where a 
tits, p2ovided that if the G2anto2 paid ſo much Yoney, it % 7-9 [or 
110 be lawful ko: him to re-enter, and that he covenanted to void, «5 no 
the ſaid Yoney to the Plaintiff; and a Beach was afligned Etarepaſſes, 
Non-payment of the Money: After Judgment by Default, and covebant, 
lUtit of Enquiry executed, Pz. Carthe w objefed, that nothing are void al- 
ſed by the Deed fo2 want of Enrollment, quod fuit conceſſum; nenen 
d from hence he inferred, That the Covenants were void, like independent. 
Cale in Raymond 27. where H. grants all the Reſidue of his 1 25. 27: 
erm, which ſhould be unexpired at the Time of his Death, and 618: 
venants fo2 quiet Enjoyment, and gives a Bond to perfo2m : Lev. 46. 
Wt Covenant, and it was held that the Bond and Covenant were 3 7: '93- 
Win. Et hoc fuit conceſſum per Holt C. J. becauſe that was a s.c. 
ative and dependent Covenant. It refers to an Eſtate, and 

to wait upon it; and if there be no Eſtate granted, the Cove- 

it fails; but in this Caſe the Covenant to pay the Money is 

diſtin, ſeparate and independent Covenant, and it is not ma⸗ 

tial whether any Eſtate paſſed, and the Plaintiff need not ſhew 

no2 ſay quod defendens conceſſit, but the beſt May is to de- 

Ire with a Quod cum Teſtatum exiſtit, &c. and Judgment was 

ben fo2 the Plaintiff, | 


Grelcot verſus Green. Paſ. 12 Will. III. B. R. 


Eſee covenanted fo2 him and his Aſſigns to rebuild and finiſh Aſignee i | 
a houſe within ſuch a Time, and after the Time expired the 32*/id!{for 
ce aſſigned over the Pꝛemiſſles, the Houſe not being built curredbefore 
d finiſhed accoꝛding to the Covenant. Et per Holt C. J. This — — 
wenant ſhall not bind the Aſſignee, becauſe it was h2oke befoze Cro. El. 45). 
„Monment; aliter ik byoke after, as if Leſſee had afligned Moor _ : 
he the Time expired. 5 — 7 


1 


Holt 177. 
S. C. 


COURTS 


Courts and Juriſdictions inferiot 
1 yo : | | 

Power tor: Groenvelt verſus Burwell. Trin. 12 Will. III. 1 
and —4 | | 
is a judicial 


Power. Y the Charter of the College of Phyſicians London, ty 
> opt Cenſo2s are empowered to have the Government of a 
Garth. qa1, Perſons p2atifing Phyſick in London, and within lun 
491, Miles round, with Authozity to puniſh pro mala pm 
2486. by Fine and Impzilonment, and accozdingly they condem 
Holt 184, D. Groenvelt fo; adminiſtring inſalubres pillulas & noxia Mel 
395, 336. camenta, and fined and impꝛiſoned him; and the Queſtion was 
vide ante TUhether a Certiorari lay on ſuch a Judgment? Et per HoltC, 
_ „ Uherever a Power is given to examine, hear, and punih, it i 
a judicial Power, and they in whom it is repoſed att as Judges 
And wherever there is a Jurfsdiftton erefed with Power to fi 
Courthaving and impziſon, that is a Court of Reco2d, and what is there dun 
Powerrofne ig Matter of Reco2d. 8 Co. 60, 38. This appears from l 
ſon, ME Stat Weſtm. 2. c. 11. by which it is enafed, That Audit 
court of  afligned by the Loꝛd may commit the Party accountant to pfl 
Far. 128. f02 Arrears: And it is held, That the very Lodging of th 
11 Co. 43. b. Nower in them, made them Judges of Reco2d : Nulla curiaq, 
_—_— b. recordum non habet poteſt mandare carceri. And whereas bein 
that Statute, in an Aﬀion of Debt fo2 ſuch Arrears the Dein 

dant might wage his Law, fince that Statute he cannot, beta 
they are a Debt ariſing by Batter of Recozd, - 


Rex verſus Gilbert. 


(. A Preſentment in a Court Leet fox a Nuſance was remoi 
— - pa_h by Certiorari, and Solby took an Exception to it, Chit 
Leet it is not Vds not ſhewn coment, no2 quo Jure this Court was held, u 
neceary co. ther by Patent oz Preſcription, which he urged ought to + 5 
nor quo jure £02 that the Leet is not of common Right, but is taken ok | 
che Court is Corn, and the Tourn is of common Right; ſuch — 
Vide ante 40. thetelaze mult be either by Gant oꝛ Pꝛeſcription: But 1700 
z Lill. 366. Over-ruled the Objettion, and ſaid, the Pꝛetedents were al n 
Caſes B. K. Pauner. 
4. S. C. 


Courts and Juriſdictions inferior. 201 


* 


Anonymus. Paſ. 1 Ann. B. R. 


1 5ury in an inkerio: Court will not agree on their Gerdick, (. 
the diay is, as in other Courts, to keep them without Beat, {, infccior® 
ink, Fire 02 Candle, till they agree, and the Steward may from Court. 
ne to Time adjourn the Court till they do agree, Generally a 7 4 
vari f:cias is not the P2oceſs of the Þund2ed-Court, but by ——_— 
tom it may be, and all Hundzed-Courts have this Cuſtom, » Lev: $:- 
the true Pzoceſs at Common Law is Diſtringas. All Mil- an Mige- 
neano2s in judicial Officers are a Contempt of the Court of weanors of 
R. and Attachments go daily againſt Stewards, fo2 granting judicial Oth- 
chments againſt all the Party's Goods, And Holt C. J. re- _ 
nb2ed a Caſe of the Hayo; of Hereford, who gave Judgment b. K. 
jis own Leſſee fn Ejetment : But fo2 Erro2 in Judgment a Ter. 288 
ge is not puniſhable : All this was held by the Court on Mo- Vent. 66, 
x fo2 an Attachment againſt a Steward fo2 diſcharging a Jury Na. 186 


Ne they gave a Cerdit, 1 Mod. 44. 
| a Keb. 635. Far. 1, 38, 84. Polt 396; 


Domina Regina verſis Hill & al. Trin. 1 Ann. B. R. 


Udzment was given in the Town⸗Court of Briſtol, and C 
| off (4) 
tared, and a Scire facias taken out againſt the Ball, and a Far — 
ps = nr ns a new Trial, and ſet aſide againſt 2 
firſt Judgment, and an Attachment was gra * 
ge fo2 this Cauſe, 0 9 
| | 2 Salk. 650. S. C. Poſt 550. S. C. 3 Salk. 363. Holt 421. 


Lucking verſus Denning. B. R. 


aSE again a Serjeant at Pace fo 
3 2 the Eſcape of one in, {5 2 
1 by Uirtue of a P2oceſs of the Court of the Sheriffs gung p25” 
London, in an Ation of Debt upon a Bond ſued there; and cs of infe- 
. it appeared that the Bond was made out of the tier Courni: 
— of the Court; and thereupon it was obje#ed, That e Canis bs 
d the 8 ng upon the Bond was coram non judice, and all void, our of the ju- 
ale Serjeant was a Treſpaſſer ; and they cited 2 Bulſt. 64. — ye 
* 4 1 Ro. 545, 809. 1 Sid. 125. 1 Lev. 95. Hob. 267. — 
ues 5 2 Mod. 196. March 117. Stat. Weſtm. 1. c. 35. „ und. 98. 
If — J. To which Powell and the reſt agreed, >" 2a 
1 inferio2 Jurisdition is confined to Perſons, as - Lur. 1565. 
xt of th 8 to thoſe of the Pouſhold, if it appears on the 4. 353 
ur, tho 57 © "vation, that the Perſons that ſue are qualified 
a to the Ju; act they are not; yet if the Defendant does not 
Urisdition, but comes in and admits it, he ſhall ne- 
* ver 
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ver take Advantage of this afterwards, but is eſtopped and a 

cluded: But if it is not averred in the Declaration that , 

Perſon is qualified to ſue, and within their Jurisdiction, 21 6 
Pꝛoceeding is void, and coram non judice, and Treſpaſs lies 

gainſt the Officer. | 
Lill. 370. 2dly, Where the inferio2 Jurisdicion is confited to ſome 
ticular Things, and the Suit there is fo2 ſomething elle, of ji 

they have no Jurisdiction, all is vold, and by no Admiſſon a 

be made good. 

3dly, Mhere they are confined to Place, viz. to all Contra 

ariſing within ſuch a Diſtrit, tho' the Contract ariſe out of 

Diſtrick, yet the Court may award Pꝛoceſs, and the Officer n 

execute it, unleſs it appear to him that it aroſe extra Juriſdgy 

nem; as if this Bond had been dated at York, and that was! 

Caſe, 1 Roll. 809. but he is not bound to inquire, either wheth 

there be a Cauſe of Action, o2 where it aroſe, and may pzocenj 

his Duty, unleſs the contrary appear to him. Et Nota; 

Plaint is general without any Averment, quod fuit infra Juriſdidy 

nem, but that is ſupplied by the Court; and if a Matter au 

extra Juriſdictionem, and the Plaintiff Declares of it as infa 

"TY riſdictionem, the Defendant may plead to the Jurisdiion of 
Wheres Court, and if that be over-ruled, may have a Pꝛohibition ont 
averr'd to be Statute of Weſtminſter : But if he waives that, and pleads to 
Joriſtiion, Merits, he can never then have a Pꝛobibition, no2 can he t 
the Defen- Advantage of their Mant of Jurisdi#ton, fo2 by the 9verm 
cant mult of the Count, and his own Admiſlion, he is eſtopped to ſay 
Juriſaidion; it Was a Matter that aroſe out of their Jurisdiion, It isi 
otherwiſe he poſſible the Court ſhould know where a tranſito2y Mattet ar 
is etoppd- unieſs the Defendant acquaints them with it. Judgment | 


Vid. ante 
93. pl. z. Quer. 


CUSTOMS. 


Loyelace's Caſe. Trin. 12 Will. III. B. R. 


Rror upon a Judgment in the Court of Canterbury: 4, 
The Exception was, That the Court was laid to be erl. 
Time out of Mind, and the P2oceſs of the Court alſo 
was laid to be Time out of Bind, which they ſaid was 
naking one immemozial Thing ſubſequent to another; ſed non 
llocatur, foꝛ Cuſtoms may be Time out of Bind, and yet not 
0-eval, Vide 2 Keb. 721. | 


Mayor, &cc. of Winton ver. Wilks. Paſ. 4 Ann: B. R. 


A Attion oh the Caſe was byought by the Coppozation of (<* . 
the City of Wincheſter, wherein they declared, Quod cum none ſhall 
non eſt antiqua civitas, and that there was a Cuſtom there trade ina 


quod non liceat alicui præter homines liberos de Gild. Mercatoria —_— 
tivitatis predict, to exerciſe a Trade in the ſaid City, unleſs free of the 
ing bzought up an App2entice to it within the ſald City; that Cild- Mer. 
the Defendant nevertheleſs did exerciſe, &c, Upon Wotion in Qs whe. © 
arreſt of Judgment the Cauſe was ſet down in the Paper, to the ber valid in 
end it might be determined, Whether there could be ſuch a Cy- $37 5 1. 
dom in any City but London? Fo? the Plaintiff it was urged, don? 
That there might be ſuch a Cuſtom in London, and that this 1 Co. 33. 
bas ſettled in Wagoner's Caſe. And they ſaid that the Reaſons LH = r 
(Wagoner's Caſe might as well maintain ſuch a Cuſtom in Win- e. 
acer as in London; and that tho the Cuſtoms of London are l 
onfirmed by Ats of Parliament, yet thoſe Ads extend only to good ; S. 549. 
uſtoms, fo2 bad Cuſtoms are void, and cannot be confirmed: Holt 187. 
They faid a reaſonable Commencement might be intended, and ci- 
0 Palm, 2, 3z 4, 5+ 2 Cro; 803. 1 Leon. 262. Reg. 105. 11 Co. 53. 
"li the other Side it was urged, That of common Right every n Ler. 37. 
* Liberty to trade; that he could not reſtrain himſelf from — 
— — en even in a particular Place without a Conſideration, 3 
1275 rade was a great Benefit to the Publick, and the Par: — — 
«ch 17515 of Livelihood, and therefoze Cuſtom could not put er z, 
ddt aint upon the Party, and ought not to be permitted 6 

» Unels it gave him a Conſideration, 02 ſome Equivalent. 


D d 2 Holt 


' 
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Holt C. J. Notwithſtanding Wagoner's Caſe, ſuch a Cid 

and a By-Law upon it came in Queſtion in the 19 Car, 2. in CI 

in the Caſe of the Town of Colcheſter, and was not deternigz 

Mod. Caſes” All People are at Liberty to live in Wincheſter, and how cin thy 
21, be reſtrained from uſing the lawful Means of living in a pin 
1 Ley. Abe. where they have a lawful Liberty to live? Thfs was the Fan 
734 Datton and the Cauſe of making the Statute 5 Eliz. Such ag 
ſtom fs an Injury to the Party, and a P2ejudice to the Publ 
Differenceas The Caſe of London differs; they have by Cuſtom the Viingiy 
ro this Cu- Up of the Pouth of the City, and therefoze they by Cuſton zn 
London and Power to make Jnfants Appꝛentices, to aflign Appzentices, ay 
other Cities. hy Cuſtom after ſuch Appꝛenticeſhip they are free: Other Citi 
have no ſuch Cuſtom. 2dly, This Declaration is naught: gh 

Ackion ought to be bzought by the Gilda Mercatoria; hol is th 

The Acton City pꝛejudiced? Anciently the King's Sꝛant to have Cilen 
— Mercatoriam, made the whole Town to have a Cozpozation: 4x 
the Guild“ Non conſtat to us whether the Guild here be the whole Tow 
oꝛ Part of the Town, o2 what Part of the Town, non by unn 

Right there is any Gilda Mercatoria in this Place. Pouch 

Powys, and Gould concurring, Judgment was given quod ti 


copiat, &c. fo; this Fault in the Declaration. 
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DAMAGES. Vide Coſts, 193. 


go = 


SS => 


Cone verſus Bowles. Mich. 2 W. & M. B. R. 

Eplevin againſt thzee Defendants, one of whom was © FRA 
3 an Inkant, and all appeared and avowed by Attozney. 119. S. C. 
Judgment being given againſt the Plaintiff, he bzought 4 Mod. 7. 

a Urit of Erroz, and aſſigned the Infancy of one — 
e Defendants fo2 Erroz: And becauſe he might have -pleaDed are co be ta- 
is in Abatement to the Avow?y, it was held well enough, and A 
udgment was affirmed ; but the Court held the Avowants ſhould 63. 
be no Coſts; fo2 all Statutes that give Coſts are to be 2 S*und. 212. 
ken ſtritly, as being a Kind of Penalty, and the Statute Serbe. 
H. 7. c. 10. mentions only Writs of Erro2 bꝛought by any De- Holt 358. 

ndant 02 Tenant. . Ante 93. 
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Lawſon verſus Storie. Hill. 5 W. & M. B. R. 


NY the Statute 2 W. & M. Seſf. 1. cap. 5. treble Damages 9, 

) and Coſts are given againſt the Reſcouſo2 of a Diſtreſs fo By: W. &II. 
zent: In an Acton upon the Caſe fo2 a Reſcous upon this Sta⸗ — 2 
ute, the Plaintiff ſhall recover treble Coſts as well as treble men recoser 
Damages; koz the Damages are not given by the Statute, treble Cots 
ut increaſed, an Anion upon the Cale lying fo2 a Refcous at r. il e. 
L0Mmon Law. : mages. 
Carth. 321. S. C. Skin. 555. Holt 172. 


Herbert verſus Waters. Mich. 7 Will. III. B. R. 


N Replevin the Defendant avow'd as Overſeer of the Poo2 (30 

| 0) a Diſtreſs ko: a Rate upon the 43 Eliz. c. 2. and at the gc 36:- 
tial the Plaintiff was nonſuit, and no Damages being found, 5 Mod. 118. 
ſinnington mov'd fo2 a Writ of Inquiry of Damages to ſup- Upon Non- 
ie this Dmiſſion, and it was granted; becauſe if the Jury had llt in Re- 


; plevin for 


aquired, they had inquired as an Juqueſt of Office, on which no didres for 


[taint would have lain. Vide 1 Cro. 146. 1 Ro. 272. 2 Ro. 112. rag" . 
"6. 380, And they diſtinguith'd this from the Caſe 1 Sid. 380, parts i. 


K an vow) fo2 a Rent-charge accozding to the 17 Car. 2. c. 7. io inquire 


here a Writ of Inquiry was rightly denied, fo2 by that Sta- — 3 
. by Writ afterwards. 10 Rep, 118. Plowd. 408. Cro. Car. 143. Dyer 135. Comb. 344 


® 395 Holt 191. Caſes B. R. $5. 
tute 


DAMAGES. 


1555246 tute the ſame Jury are to inquire of the Rent arrear, and 
Raym. 124. Ualue of the Cattle; but the Statute of the 43 Eliz. dog 
tie it up only to the ſame Jury. And Holt C. J. Cai, gg 
17 Car. 2. inter Burton and Robinſon, Detinue was byought, u 
upon Trial. of the Iſſue the. Jury found the Damages, but | 
the Ualue of the Diſtreſs; and the Court granted a Writ of 1 
quiry, which he ſaid was contrary to Cheyney's Caſe, and ; 
thought contrary to Law, | 


Shore verſus Madiſten. Trin. 9 Will. III. B. 


r HE Plaintiff bzought Debt in C. B. upon the Stam 
Where the 5 Eliz. c. 9. fo2 not appearing upon a Subpcena ad te 
Stature gives ficand. and recovered Judgment, with Coſts of Suit; and up 
galt) uo be this Judgment, Erro2 was bzought in B. R. And the Court je 
Patty ericy- that where a Statute gives a Sum certain to the Party griew 
ed, be mall he ſhall in Conſequence have Coſts, becauſe he had a Right | 
Colts; other. Action antecedent to the Bzinging of the Action. But where 
wiſe of In= Sum certain is given to a Stranger, as where it is to him th 
—— 63. (hall pꝛolecute, he ſhall not have his Coſts; fo? till he comment 
x Vent. 133, his Action, he had no Right of Acion in him: And the Judgme 
3 was ufffrmed. Vide 1 Brown]. 66, - Hutt. 22. 1 Lut. 201. f 
ford Case. Coſts ſhall be in a popular Adion, be the Penalty certain 02 n 
3 Lev. 354. Certain; but where the Party grieved ſhall. have a Penalty tn 
5. e tain, he ſhall have Colts. 


1 Jon. 447, 5 Mod. 355. S. C. Comb. 449, 458. 


us an, + ea, eo , oa a XX > 


ny, wa 


Browne verſus Gibbons. Hill. 1 Ann. B. R. 


— = 


( 5-) HE Plaintiff bzought an action on the Caſe kor anderdl 
— 7 Uio2ds ſpoken of his Wife, viz. That ſhe was a Who! 
Words, with per quod he toft ſuch and ſuch Cuſtomers: Upon Not gull 
ſpecial we the Jury found fo2 the Plaintiff, and gave Damages under 9 
Planit And the Queſtion was, Uhether the Plaintiff could hale 3 
ſhall recover Coſts, notwithſtanding the 21 Jac. 1. c. 16? Et per ww 
S e Burn wo (50 Erle of Aon in 6 
mages are the ſpecial Damage, c e Cal | 
uncer 40s and upon Evidence it is not ſufficient to pꝛove the man, = 
3 Keb. 184. Muſt pꝛove the ſpecial Damage alſo; and this is the Kea * b 
the Action lies by the husband alone, without the Foinſns a 
oro. Car 141. Mife: And the Court held, That it a Man bing c 
5 53% heating his Servant per quod ſervitium amiſit, it is not an ny 
53% ok Aﬀault and Battery within 22 & 23 Car. 2. c. 9. büt , 
. 
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in Action founded upon the ſpecial Damage, So in the pꝛincipal 

Caſe the Aition is fo2 the Damage and not fo2 the Wozds, koꝛ they 

"(one are not actionable; and the Court agreed the Caſe, 1 Cro. 

140. That in an Acton fo2 flandering his Title, the Plaintiff 

hall have his full Coſts, Nota; Mich, 5 Car. 1. C. B. Jt wag Cro.Cer. 
cid by Richardſon to be the Reſolution of all the Juſtices of B. R. 5.30), 
and C. B. That in an Aion upon the Caſe fo2 Slander, tho the: Vent. 25 
Court are bound by 21 Jac. 1. c. 16. and cannot increaſe the Coſtg Court are 
where the Damages are under 40 8. pet the Juty are not bound Cadet 
dy that Statute, and therefoze they may give 10 l. Coſts where 21 Jac. 1. e. 
they give but 10 d. Damages. 16. Jury nor. 


Jenkins & Ux. verſus Plume. Hill. 2 Ann. B. R. 


Ndebitatus Aſſumpſit by husband and Wife Erecuto (6.) 
declared quod cum the Defendant was indebted to — — 1 6 nt m 
as Erecutozs of the laſt Will and Teſtament of J. S. foz Money — 
had and received to their Uſe as Executoꝛs, he p2omiſed to pay, Wie dees 
ke, To this Non aſſumpſit was pleaded, and the Plaintiffs deb ac 

were nonſuited at the Trial. And now the Queſtion was, The- ſu=pfic to 
ther they ſhould pay Cofts upon the Statute 23 H. 8. cap. 15 b bert. Uns 
WE: per Cur. The Plaintiff hall pay Coſts, fo2 the Receſpt be: « None“ 
Wing ſince the Death of the Teſtatoz, if it was by the Conſent of we dal 
the Crecutoz, it is the Receipt of the Executoz. On the other 5. Nod. 244 
lde, if it was without his Conſent, yet now the bzinging this * .. 163. 
Ation is a Conſent, As to the naming themſelves Erecutozs, Jen“ 
it is only to deduce their Right, and ſet it fozth ab origine; pet Yelv. 168. 
nevertheleſs the Cauſe ok Acton ariſes intirely in his Time, and 3 560. 13. 
ince the Death of the Teſtatoz. It is only by Conſtruttion, that . 258.0 
al Crecutoz is out of the Statute of 23 H. 8. and the Reaſon 3Slk. :05- 
9 becauſe he is not paivy to the oziginal Cauſe of Adion, but in Res 4 0. 
25 ny he is. Tf the Defendant received this Boney by the 114 © © 
— 5 02 Appointment of the Plaintiff, it was Aﬀets in his Debror pays 
— mmediately; if without his Conſent, yet the bꝛinging gf Teſtator's 
oh on is ſuch a Conſent, that upon Judgment obtained, it dan we 
— b Aſets immediately without Execution; and yet if an Exe tor's Con. 
— tings an Action and recovers Judgment, the Boney reco- Cat, © A. 
Caſe f fat ets till levied by Execution : But in the paincipal —— 
dba Aſſets immediately, and the Reaſon is, becauſe it ig 'tis vot At. 
tate, nagut a Perſon that never was indebted to the Te- he fringes 
tt (04.7 ©be oziginal Debto2 is diſcharged; but here the Pat; Aalen and 
ther tie abe Aan by the Nonſuſt, and the Executoz may ſue en fra. 


then *tis AC- 


«Nr the firſt 02 ſecond Debtoy, - | 
| 2, In this Caſe was cited ets before 
Caſe of Elwes verſus Mocatoe, Paſ. 2 Ann. in this Court. > Execution 


uu bought an Atio 
with hs n, and declared on an Inſimul computaſſet pat 314 Tit. 
 binſelf, and was nonſuſt, and the Defendant could babe no bende 
| Coſts, 


—— 


* — 


DAMAGES. 
unde Ercen. Coſts, which the Court now agreed, becauſe the Pꝛomile yy 
tor begers the Inlimul computaſſet begat not a new Cauſe of Action, but xc 
— certained the old Cauſe ok Adlon, which remained ill the Den 
Adio, but ok the CTeſtatoz. 
aſcertains the old. 1 Vent. 94, 166. Cro. El. 228. Cro. Car. 29. 3 Lev. 60, 375. 6 Mod. 9. 


Holt C. J. ſaid, That if the Goods of the Teſtatoz be tak 
and converted befoze they come to the Hands of the Executy), jy, 
ſhail not pay Coſts upon a Nonſuit in an Aion bꝛought fo) they 
Goods, fo2 they were never Allets. 


Ven verſus Phillips. Paſ. 2 Ann. B. R. 


a SG Reſpaſs fo2 chaſing, dziving, and wounding his Sheep, per 
ſor taking, quod ſome died, and others were damnified, and alſo in 
ariving, and taking and carrying away one Hog of the Plaintiff; upon Net 
his Sheep, Blilty the Jury found the Defendant guilty of all but the takin 
the Plaintiff unnd Cattying away the Þog, of which they found him Not guilty, 
fault have and gave 2d. Damages; and the Queſtion was, Uhether th 
Ylaintiff could have moze Coſts than Damages? And the Court 

upon opening the Matter, held the Plaintiff ould have his full 

Coſts, fo? this is out of the Statute 22 & 23 Car. 2. c. 9. att 

the Reaſon is, becauſe the Statute ena#s, That in all Aﬀions of 

. Treſpaſs, Aſſault and Battery, and other perſonal Actions where: 

in the Judge ſhall not certify an Aſſault and Battery ſufficiently 

pꝛoved, oz that the Title of the Land came in queſtion, there ſhall 

be no moze Coſts than Damages, where the Damages found ate 
8 under 40 s. So that tho' the firſt Mozds are general, yet by the lal 
22K 2gCar. : Mods Actions is reſtrain d to ſuch wherein there can be ſuch cr 
C. 9. tifying of the Battery, oz the like : Therefoze if it be an Min 
Sich s; wheretn there can be no ſuch certifying, as Debt, Aſſumpſit, Tre 
Batterton. Ver, Treſpaſs fo2 taking his Goods, Treſpaſs foz ſpoiling iis 
en 487. Goods, Treſpaſs fo2 beating his Servant per quod ſervitium amiſt 
; — it is out of the Statute; but Treſpaſs quare clauſum fregit, 02Treb 
180, 195. paſs fo2 riding over his Gꝛound, are within the Statute. Vide 3K. 
| 184, 3, 8, 9. Raymond 487. 2 Jones 232. Treſpaſs fo? b2eakind 
his Stall in Mercatu poſita. And altho' Treſpaſs quare clauſun 

fregit, fs within the Statute, pet ik it go on fo2 cutting and car 

rying away his Coꝛn, it is out of the Statute, unleſs the 2 

kendant be acquitted thereof, Vide 3 Keb. 21, 247. 


Fanſhaw verſus Morriſon. Trin. 3 Ann. B. R. 


(8.) PON a Scire facias on a Recognizance in C. B. ＋ 
Ar 8 Bail, the Plaintiff had Judgment fo2 Execution upon ; 
Pot = Recognizance, & quod recuperet dampna ſua occaſione dilation 
Upon « Recognizance of Bail no Damages can be given occalione dilationis execution. 

I 


ING 


nis upon a CUrit of Erroz in B. R. this was reverſed, | Nob. Keg 
the Bail ate only liable to Coſts of Suit by the Statute, and : u. 5:0. 


mages by Reaſon of the Delay of Execution are not Coſts, e Moc. 157, 
Colts of Suit, Kr by being ſo long out 
his Poney, Which 


8 te be afſefied by allgwing the Party 
t lawful Intereſt would have come to him in the mean Time; 
that Coſts and Damages are different in this Caſe, given fo: 
vent Ends, and aſſeſſed by Different Mealures. | 


«1 


D EBT 
jllaſs vegas Burbrick. Mich. 8 Will. II. C. 3. 


N Debt fo2 Rent upon a Leaſe at Mill the Plaintiff muſt 
bew an Occupation; fo2 the Rent is only due in reſpec 10 Debe be 
thereof, and therefoze it muſt appear to the Court when the Pert on. 
Leſſee entered, and how ſong he occupied. But in Debt fo2 will, occu- 
mt upon a Leaſe fo2 Years the Plaintiff need not ſet koꝛth any peda mut 
htry 02 Occupation, fo; tho' the Defendant neither enters no? 1 en. i, 
tupies, he muſt pay the Rent, it being due by the Leaſe oz 10s. 
ontraf, and not by the Occupation. 1 


4 Leon. 18. Hetl. 34. Dyer 14. 1 Lutw. 213. S. C. N. L. 66. 2 


Jayſon verſus Raſh. Mich. 4 Ann. B. R. 
debe dier fer 


HE Sheriff bzought Debt fo2 his Fees of crecuting an Sheriff Fees | 
Elezit and Holt held that it lies, foz it is all the Execu- Ta. 8 
in the Plaintiff in the oziginal Aaion can have on this Jupg: Pot 331,333. 
nt, and he may enter on the Land extended, if he can, with: {* v. 5'- 


It Foxce, Vide 1 Cro. 286. Poph. 173 


Anonymus. Trin. 11 Ann, B. R. 


— Curiam. Debt lies in the Barſhalfea, o2 any other 123 
ror upon Judgments in C. B. 02 B. R. and upon Nul tiel : 8% 33% 
cord the Iſſue ſhall be tried by Certiorari and Mittimus gut of — * ; 
mh The Judgment being the Gift of the Aﬀton, Quære, K K her in 
— tan de afledged ta be within the Jurisdiktion? which is che Marſhal- 


| Contra 
439 Poſt 404. Mod. Caſes 109, 223. 1 Vent. 72. 1 Sid. 65, 105, 151, 1 — 


Ee DE- 


Zouch verſus Thompſon. Mich. 9 Will. III. C3 
3 1 ä 
Leceit for a 
Fine levied Heir of the Conuſee, and the Þeir of the Conuy, 
NT ven Pears after the Fine levied, and declared genera 
againſt the That he was Lo2d of the Dano2 at the Time of the Fine levin 
Heirs of Co- without ſhewing how oz what Eſtate he had: And it was reſglz 
nuforan4C0- ft, That Deceit lies againſt the Conuſee: himſelf, as well a 
fire Years, againſt the Conuſoz, becauſe he is equally a Party to the fin 
— at it —.— F — — 3 5 — Lo. 2dlp, Ch 
F. N. B. os. (uth a TIrit of Deceit lies againſt the Þeir of the Conuſc 
Br. Diſceir, — — fo? this is a you — _ not like a perſonal Wro 
1 % quod moritur cum perſona ; fa2 by this Wrong the Lon is 
3 Salle 35. inherited and debarred of the Perquiſites ariſing from his Cam 
5c. -*which is a permanent Jnjury in th? Realty, that by no mea 
dies with the Perſon of him that did it. zoly, The Loyd net 
not ſhew his Eſtate; if he was Dominus pro tempore, it is enough 
and if his Eſtate is ſince determined, it muſt be ſhewed ont 
other Side. 4thly, The five Pears Nonclaim is nothing inth 
Caſe, fo2 a Fine may eſtadliſh the Right of another, but can 
eſtabliſh itſelf. 5thiy, The Court held the Fine to be coram nc 


SE. judice, and meerly void. 2 Leon. 290. Br. Fines 47. Br. Diſc 
1RoAÞ.327-14. 21 E. 3. 20. Hern's Plead. 93. 7 Hen. 4. 28. VideLut.7 


Fine being levied of Ancient Demeſne Lands, the Ly 
bꝛought his Writ of Deceit againſt the Tertenant th 


Medina Verſus Stoughton. Trin. 12 Will. III. BI 


3 ASE, fo; that the Defendant being poſſeſſed of a cm 
Whereseller C= Lottery-Ticket ſold it to the PlaintiF, affirming it de 
has che Poſ- his own, whereas in Truth it was not his but another's ; 
Charrels, the fendant pleaded he bought it bona fide, and ſo ſold it. Eke 
be re affirm- judicium de Narr. & quod Narr. pred. caſſetur: The Plaintif! 
bebe males murred. And per Holt C. J. | 
a Warranty; otherwiſe if out of Poſſeſſion. Cro. El. 44 1 Roll. Rep. 275. 1 Rol. Ab. 5. 

146. Holt 208. S. C. 


- 1ff, Where one having the Poſſeſſion sf any Perſonal 1 | 

ſells it, the bare Atfirming it to be his amounts to a arial 

and an Action lies on the Affirmation; fo2 his having Poſts 

is a Colour of Title, and perhaps no other Title can be „ 
2 


—_ 


_ 
— 


iii!!! 


t. aliter where the Seller is out of Poſſeſſion, fo2 there may Stil-343,348. 
Boom to queſtion the Seller's Title, and Caveat Emptor in 1, 196 © 
< Caſe to have either an expꝛels Warranty oz a good Title: Such afir- 
it is in the Caſe of Lands, whether the Seller be in oz out of Tancemakes 
aſſeſſon, fo2 the Seller cannot have them without a Title, and of Lands in 
e Buyer is at his Peril to ſee it. 3 Mod. 261. | _ — 
Ay, The Court took this Plea in the Concluſion of it to sn: 
in Bar, but becauſe it was ſafeſt ko: the Plaintiff, gave Judgment to 
dgment to anſwer over, ſaying that could not be aſſigned —— 
2 Erro2 by the Defendant, becauſe it was koz his Advantage. pray'd Jud 
Mod. 261. e Narr. 
N.. Holt ſaid, Jt muſt not be taken as a Plea in Bar, be- Med. 281. 


uſe it did not begin with an Actio non. Carth. 90, 
7. 


Niſney verſus Selby. Mich. 3 Ann. B. R. 
ASE, fo; that the Plaintiff being in Treaty with the De- cz 


fendant about the Purchaſe of ſuch a Houſe, the Dekendant for effirming: 
d fraudulently affirm the Rent to be zol. per Annum, whereas we Purcha-' 
as but 20 l. whereby he was induced to give ſo much moze Rs 
an the Þouſe was wozth: Upon Mot guilty pleaded, and Uer- ban in Fact 
t fo2 the Plaintiff, * twas moved. in Arreſt of Judgment, that 88 ... 

is was an impꝛoper Inquiry fn the Plaintiff, and he was over bar nes tor 
dulous in taking the Defendant's Wozd fo? it; but the Plain- ing J. S. 
had his Judgment, fo2 the Galue of the Rent is Matter that zen c 
$ in the paivate Knowledge of the Landlozd and Tenant, and =ueb. 

they affirm the Rent to be moze than it is, the Purchaſoz is „eng . 
cated, and ought to have a Remedy fo? it. NE ITY Rol. abr. 
101. pl. 16, 


Butterfeild werſus Burroughs. Trin. 5 Ann. B. R. 


0 a | 
| HE Plaintiff declar'd that the Defendant ſold him a Hoſe ... (4. | 
uch a Day and at ſuch a Place, & adtunc & ibidem war- tierte. | 
ntzavit Equum predict. to be ſound, Wind and Limb, where: ſound. Wanc 
on he paid his Doney, and avers the Hozſe had but one Eye, eta Eye is 
The Dekendant pleaded non warrantizavit; upon which there: Koll. * | 
a a Qerdit fo2 the Plaintiff, and now in Arreſt of Judgment 5: 188. | 
vas objeev, it, That the Want of an Eye is a viſible 27%; 4k 
Ing, whereas the Warranty extends only to ſecret Jnfirmi- Co Je. 47, 
a nut to this it was anſwered and reſolved by the Court, 3“ 9 
t thi might be ſo, and muſt be intended to be ſo, ſince Bag. 12 
55 have found the Defendant did Warrant, 2d Obj. As Br. Carranty 
3 is here ſet fo2th, it might be at a Time after . 
= ; whereas it ought to be Part of the very Contract, and 24. 
3 is always alledged warrantizando vendidit. Sed non Skin. 104. 
= (02 the Payment was afterwards, and it was that com- 
the Bargain, which was imperkeck without it. 
Ee 1 | D E- 


DECLARATION, 


Baſtrop verſus Haſtings. Paſ. 4 W. & M. B.. 


tr) N an Aion upon the Cafe fo Beer and (Wages the d. 
— — kendant pleaded in Abatement, Et pet. Judicium de bill, i 
cannot be ta- quod billa prædict. caſſetur fo? Incertainty in the Delle 


ken Adran- ration: Upon Demurrer the Defendant's Counſel inſt 
« Plea in a. UPON many Faults in the Declaration; Et per Cur. The d 
batement. fyndant ſhall not take Advantage of Miſtakes in the Declar 
$ C. 2- b. tion upon a Plea in Abatement ;- but if he would do that, j 
Soi. zog b. Muſt demur to the Declaration, per quod a Reſpondeas ouſe 
Hob. 233- was awarded. | 


1 Lill. 439. | 

Carth. 172. | | 
Bennet verſus Talbot. Hill. 8 Will. III. B. 

ED, _ Reſpaſs fo2 Entring his Cloſe, and Treading down hi 

Benner ver- Gzaſs and Cozn, and Þunting there, the Defendant bein 


ſus Talboys. alt infer(0? Tradeſman, viz. a Clothier, contra Pacem Domir 
Decke, 397- Regis & contra formam Statuti inde proviſ. After Uerdit | 
concluding Quer. twas objeted in Arreſt of Judgment, That contra format 
contra form. Statuti goes to the whole Declaration, wherein ſeveral of tl 
weaned, Treſpaſſes contained are not contrary to any Statute ; fo th 
tho ſome of Statute 4 & 5 W. & M. does only fncreafe Coſts, Holt C.! 
are wearters Ik an Att of Parliament increaſes a Penalty, o; dep2ives a Ji 
in the Stat. Ok a Benefit he Had befoze at Common Law, in ſuch Caſe, | 
comb. 420- one Declares upon the Statute, and does not bang himſelf vit 
Caſes B. R. It the Statute, and concludes contra formam Statuti predid. 
121, is nought : This was Penhallow's Caſe, 3 Cro. 231. Bit 
Holt 66. there be no Act of Parliament at all, and the Plaintiff conclul 
| contra formam Statuti prædict. tis only Surpluſage, This vi 
Ward's Caſe, 1 Vent. 103. Pere an Ack gives an Jncreale 
Coſts, and in that only reſtozes the Common Law, which vi 
taken away by the Stat. 22 & 23 Car. 2. The Queſtfon is 108 
How the Plaintiff ſhall veclare in this Caſe ? Jn this Count! 

veral Treſpaſſes are alledged, the laſt whereof is only within 
Statute, and the Conclusion of the Count is contra * 

Statuti, which, tho' in grammatical Conſtruckion it goes to 
whole Count, pet in Law it only goes to the Hunting, . 
therefoze why may we not apply it only to the latter Part, — 
jet it as to the Reſt foꝛ Surpluſage, as was done in an Judi 


4 


v 0 


8 
—— — * „ 
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ood's Caſe, Al. 43. -Actodingly the Court held, That 
a men Stotuti Gould only be appitev to the latter Part 
hich was really againſt the Statute, and that, ſeeing the 
hunting and Breaking could not be ſeparated, the Plaintiff 
ld have his Coſts actoming to the new Stature +: Judgment 


— 


— 


Weſt verſus Troles. Mich. 9 Will. III. B. K. 


HE Plaintiff declared, That whereas the Defendant 6 Maii (3.) 
1695, ko 120 Weeks Dyet then paf, had pzomiſed to pay e of 
in 7s per (eek, and that the Plaintiff, poſtea, ſc. 5 Mail Thing, of 
695, having found the Defendant Dyet 120 (Weeks then paſt, rhe ame 

* Defendant pzomiſed to pay the Wo2th, and that it was 4 0 be 
oth 75. per Meek: Upon Non Aſſumpſit, and Gerdi pro different; 
ber, it was now moved in Arreſt of Judgment, that the Weeks denne 

| the Quantum meruit are not ſaid ta be aliz than thoſe laid far. 149, 
the ſpecial P2omiſe, ſo that the Defendant is twice char 

n fo2 the ſame Thing. Led non allocatur ; foz they do not ap- 

ir neceſſarily to be the ſame, and without Necefſity the Court 

ll not intend them lo. 


Nevil verſus Soper. Trin. 10 Will. III. B. R. 


V Covenant againſt an Apprentice the Platntiff aligned fo2 (4 


ttſhip expired, & durante tempore quo ſurvivit, veparted from 
 Daſter's Service: The Defendant demurred, and had Judg- 
it, becauſe the Declaration was repugnant, fo2 it ſhould have 
n durante tempore quo ſervire debuit. The Caſe of Lawly 
Is Amold, Hill. 8 W. 3. B. R. was not unlike this: That 
6 Treſpaſs fo2 taking and carrying away his Timber and 
lk, ſuper terram ſuam jacent. erga Confectionem Domus de 
" zdiicat. And the Court held this inſenſible, fo2 they could 
it ve Yaterials towards the Building of a Houſe already built, 


Gurte, if that was not Surpluſage ? 
| | = 655 
Tilden verſus Palfriman. Mich. 3 Ann. B. R. nn. 
EE tween charg- 
b one be in Cuſtod. Mar. Mareſch. the Clay to charge bim ingePrifonce 


bi an action 02 an Executton is thus: It it be in Term time in Tem. 1d 


mult fle a Bill againſt him, and deliver a Declaration to the Vacation. 


» len on common Ball: But if it be in Uacation, the 409. 


\ 4 


an 3 Salk. 150. 


Brach, that the Appzentice bekoze the Time of his Appzen- — 


Turn + = 
md Upon this he chall lie two Terms befoze he be dil. Fer 4 
"lt go to the Marshal's Book in the Office, and make? _ 253» 
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Deeds and Charters, 


an Entry quod remaneat in Cx od. ad ſec. J. S. But then je 
muſt be in atual Cuſtody, and not at Liberty; becauſe the z 
may be arreſted, Per Curiam. 


See the Cale of Crowder verſus Oldfield, Titte Jeofai 


Deeds and Charters 


Nurſe verſus Frampton. Paſ. 6 Will. III. B J. 


ct.) W EBT fo 251. and declares that by Deed between hin 
— oh and the Defendant twas agreed, That the grey Nig 
firſt Perſon, of the Defendant, between the Day of the Date t! 


Signing and of and the laſt of Auguſt, a Day's Notice being given 
Sealing, to the Plaintiff, ſhould ride from Hyde-Park Conner to the fit 
Party, tho* houſe in Reading in thꝛee Hours, fo2 501. Bet on each Side, a 
1 the Fozfeiture of 251. and avers, that the Defendant gave nt 
* a Day's Notice, and that the Hozſe did not ride; the Defendant 
craves Oyer of the Deed, which was, It is agreed that a gr 

Nag, c. In Witneſs whereof we have hereunto ſet our Hand 

3 Lev. 139. and Seals. Et nota; They were not otherwiſe named in thi 
2 Salk- 457 Deed. Hereupon the Defendant pleaded that the Plaintiff u 
2 Ter. 22, fconded fo2 Felony from ſuch a Day till after the firſt of 4 
210. gult, ſo that he could not give Notice + To this there was 
teh Replication and Rejoinder both impertinent, and a Demurret 
Raym. 30z. Whereupon it was objeted, That bare Setting Names and Stal 
3 Keb. 786, would not make them Parties, ſo as to have an Aion, 1 
rn 191. 2Inſt.673, 3 Cro. 59. 2 Ro. 22. But the Court held, iff, Ch 
Notice di- the Caſes were not alike, and that an Action would lie by the le 
penſed where Signing and Sealing, 2dly, The Court held, That the Def 
impoſſible. Dant was not bound to ſeek the Plaintiff to give Notice, becal 
Ante 172 the Plaintiff by his own Ai in abſconding had p2evented 61 
.. © a perſonal Notice was neceſſary, which could not be given. 
2 Cro. 46. Yelv. 37. Lat. 158. I Inſt. 211. | 

2dly, The Court held, That tho' Notfce was diſpenſed ye 

the Plaintiff's Abſconding, yet the Defendant ſhould have ti | 

Þozſe within the Time limited, and fo2 Default thereof muſs 


the Fozfeiture, Judgment fo2 the Plaintiff. 
| L 
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N 4 — — 


Fitch verſus Wells. Hill. 4 Ann. B. R. 


poN a Trial in Ejectment the Plaintiff mabe his Title | C =.) 
under ſeveral Deeds, and after a long Trial the Jury gun 
nd againſt them, and upon Motion the Court ozdered them to found again 
kept in the Officer's Hands in oꝛder to a Pꝛoſecution fo2 Foz- — — 
y: but upon Application to the Court of Chancery, krom in Const: 
hence the Jſſue was direfted, a new Trial being granted, the — 
aintiff moved to have the Deeds out of Court. Holt C. J. ere ig. 
d they muſt be delivered out as this Caſe was, becauſe the Co.Lir231.6. ' 
rds were not in Iſſue direlp upon the Pleadings in the Cauſe ; 1 Lil gig. 1 
herwiſe if the Tllue had been Non eſt factum; and he temembzed 8 C. 
Cale of Sir John Hughley, who was ſued ag Executoz to 8. 131, 

S. upon a Bond of 10000]. ſet up by an old Woman that 

ked after J. S. an old Miſer, as his Nurſe ; and upon Non eſt 

um pleaded it was found upon a Trial at Bar not to be the Deed | 

S. and upon the Authozity of Wymark's Caſe in 5 Co. it; co 74 b. 

is made a Queſtion, Thether the Bond ſhould not be cancelled ? 

1d it was held it ſhould not be cancelled, becauſe the Judgment 

9 be reverſed by TUrit of Erroz, but the Bond ſhould be kept 

burt. 


Hill verſus Aland. Paſ 5 Ann. B. R. 
| (3-) 


\ CTION was brought upon a ſpeclal Agreement contained vag z. 
in a Note, and a Rule was made to ſhew Cauſe why the ooly Evi- 
antiff ſhould not give the Defendant a Copy; but upon Cauſe u rad 

lich the Acton was founded, was a Parol Contract, of which en ir. tbe 


| Note was only Evidence, and therefoze the Dekendant ought — * 
to have a Copy, | *. 


. 9 ® & 
. +. 
Pr chad a. 8 — — —_ _ * „ —_ 
- 
- 


ved the Rule was diſcharged, becauſe the Contra# upon vor founde 


— — —— ———ͤ—„— ð«i᷑—ꝰꝛꝛ3 — 9 


Staple verſus Hayden. Trin. 2 Ann. B. R. 
8 Mod. * 
3 Salk. lat. 


ä it a Way, &c. and}; 
Holt 211. Reſpaſs; the N door ape — & be fried at 
My 1 = a 8 8 . Defendant made Default, am 
nake Wr. by Dekault; and now the z. 
fo the Inqueſt was taken by ; | 
Te. pig (mma the art was moe oj Rp. 
Rene: and that to all Purpoſes f Court there cannit k 
on+r66. given against dim; therefoze being out of Co ear 
. a Repteaver, unleſs the Default could be waived, 0 
8 could be dꝛought into Court again. ſſue joined every Oel 
* Abr Pe ſaid in perſonal Aﬀions befoze J x jo firt Default is w 
$30 27+: was perempto2y, but after Jſſue * is by the Statute d 
ABtons the perempto2y, dut the [+ kay Pole on aliquis ſe in Inquilit 
firſt beten Weſtminſter, c. 27. and Marlbr. Poſtq defaltam ; and this wie 
before, and ſuerit, non habebit niſi unicam 3 and not vpn 
e e non the Retr of te Vn an at 
ind, l pe. Ochalta, l Unica defalta muff be ad proximum dim 
ined. * be the Diſtringas, f92 the Uni | d tho the Defendant it 
i which is the Day upon the Venire of the Vere, pet hen 
. ons, 606 © 5 
Dyer 117, THE Diſtringas aga a 
1 ere went out a is he mad! 
pr nile e ae 
sen Default again, it was peremptozy, becau þ 
ere upon lekt to fetch him in. dant makes Defaul, 
Defeulr ar Generally, if after Iſſue 1 3 the Jnqueſt taken 0 
he 1-quet the Plaintiff may NT ve have Spent by r 
ſhall beaken Default ; but he ſha Debt upon a Bond, if the Defends 
by Default, Come ſpecial Caſes. In 4 olned. and at the Ct 
and where aſe. and Iſſue is thereupon J g dg 
<7 th Deen ies Det, te Di ie py ape 
en. d the Inque not 
ies 1 this Plea the Duty is confeſſed, and 2 4 is U 
1 Lev. 105. by f Non eſt fatum, fo? there 5 "by 2 
6 Mod. 4 good; aliter upon ſe the Inqueſt muſt be taken 0) 
> 5hon. 514. ied, therefoze in that Caſe the J 


a Releaſe, dn 
x Vent. 60. fault + But in Treſpaſs, if the Defendant plead mit 
2 Ley. 155- 2 


makes De- 
fault at Niſi 


6 N 


DEFENCE. 217 
\kes Default, the Plaintiff cannot pꝛay Judgment by Default, 
e muſt p2ay the Inqueſt by Default , fo2 the Debt was certain, 
it the Damages are uncertain. Long 5% Ed. 4. 
Jn an Appeal of Rape after Jfſue joined the Defendant makes 
default, there: ſhall be neither en by · Defaylt ng Inqueſt 
t, but an Alias, Pluries, Capias & Exigent ſhall be a- 
ed. Vide Jenk. 68. 18 Aſl. 13, 34 H. 6. 24. 
Che Plaintiff cannot waive the Default here, as the Deman⸗ Bult. 160, 
int may in a Reaf Acklon: Jf the Tenant: makes Dekault in a 161. 
zl Ation, a Grand Cape is awarded, and upon the Return of Beaute a 
if the Demandant inſiſts upon the Default, he mut have be waired in 
dgment final; but the Demandant may waive the Default, and +48, 
ke an Appearance upon the Grand Cape; and that is regular, Gnu, © © 
cauſe the Tenant comes in by P2oceſs: And ſo it is of a De: 5Mod-2,102. 
ſt on a Petit Cape, but in a perſonal Adion there is no Pꝛo⸗ pens 2. 
5 to bꝛing the Party into Court again: Alſo the Day of the 2 Salk. 579. 
6 prius not being the lame with the Day in Bank, a Default : Ter. 7 
Niſi prius cannot be waived at the Day in Bank. > oe 
and the Bar was cautioned never to make Defaults at Niſi 19 Ed. 4. 1. 
us, becauſe no Judgment could be given fo2 the Defendant 1“ 


Lev. 12, 
erwards. | — oy 


r EE Oo oro _tS 


. 
— 


DEFENCE. 


Ferrer verſus Miller. Paſ. 4 W. & M. B. R. 


x FF a YS. Uwe 


Jetment ; The Defendant venit & dicit that the Land is cart. 220, 

ancient Demeſne, without making any Defence 2 To Plea about 
this there was a ſpecial Demurrer. Et per Holt C. J. Pena 
. „ Plaintiff might have refuſed the Plea fo; Want of bur is made 
op but if he receives the Plea, he admits a Defence, 8294 by ac- 
— — Dutlawzp, he ought to plead it ſub pede ſigilli, and ; Ter. 18. 
tt the —_ plead it, the Plaintiff may refuſe it: But if he 5 Rep. 


he ſhall n . fo2 i i Brownl, 57. 
bh it he allow it. ot demur fo2 that Cauſe ; fo2 it is well 


| 
| 
| 
| 
| 
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D E MU RR FE R. 
Benbridge verſus Day. Hill. 3 W. & M. BI 


SSI * Rover fo? ſeveral Things, and among the reit dedud 
— th fulcris: The Defendant demurred, and Holt C. 1 
by * fuſed to give Judgment quod nil capiat, ſaping, 
— . Plaintiff map take ſeveral Damages, and releaſe 1 
3 Salk. 336. this, and then take Judgment as to the reſf, and all won 


1 


Holt 191. 


Carter verſus Davies. Pal. 3 W. & M. BI 


62. bi Aſſumpſit and Quantum meruit fo2 Wares, ut 
Carth. 187. J the firſt Count the Defendant pleaded Non Aſſumplit, unt 
1 Show, 255. to the ſecond Pet. judicium de billa, and pleads in Abatemat 
Demurrer in the Plaintiff took Iſſue on the Non Aſſumpſit, and demurr) 
— 1 the Plea in Abatement quod placitum prædict. minus ſuffcin 
ment, makes lege exiſtit ad ipſum ab actione ſua predic. habend, præclude 
« Diſeonti- Et per Cur. The Plaintiff having demurred in Bar, wheret 
— Plea is only in Abatement, the Suit is thereby diſcontinud 
Mod. Caſes but Iſſue being joined on the other Pꝛomiſe, the Court fi 
Add br Pꝛoceedings on the Demurrer, ſaying, The Diſcontinuanceva 
Verdit. be helped by the Uerdit, 


Combe verſus Talbot. Mich. 5 W. & M. Bk 


n N Debt foz two Pears Rent due upon the Demiſe ofa % 
4 Mod. 1 ſuage and ſeveral Parcels of Land, rendering 9 |. per Aol 
dant cannot the Plaintiff demanded 18 J. Defendant as to 9 |. parcel. 

— vo being the firſt Year's Rent, pleaded Nil debet, and concluded (01 
tothe hof. Country, but there was no Joinder in Iſſue thereupon; and — 
Alicer nune the 9 1. Reſidue, he confefſed the Demiſe as laid in the Da 
per#&5 tion, reddendo annutiam 9 1. viz. 40 s. fo2 ſuch a Parcel, al 
mendmene fo; other Parcels; and as to the 408. Parcel thereof, he pl 
—＋ Lav. Nil debet, and as to the reſt Nil habuit in tenementis; th 1 
— tiff demurred generally quia placitum predict. &c. Et per Holt 

549- Defendants 
8. C. and Eyre (who were only in Court), 1ſt, One Oe 


not plead two ſuch Pleas as go to the whole; thus one? 


* — Ty : I a 
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it cannot plead Nil debet and Nil habuit in Tenementis. 2d[p, If Plaeitum eſt 
| Iacitum be nomen col lectivum, which was doubted, (Vide 1 Saund. nomen _ 


leaivum. 


8. Dyer 325» b. 15 H. 7. 10. b. 3 Cro. 139. 1 Leon. 125. Lelv. 65. 
50. 39.) then the Demurrer goes to all; and then no Judg⸗ — 
gent can be given fo2 the Plaintiff, becauſe the Plea of Nil debet * * © 

; a good Plea, Leave was had to amend on both Sides, 


unpbell verſus Sr. John. Trin. 6 W. & M. B N. 
Rot. 551. "Hes 


N Trover fo: a Box and 290 Pociis Argenti, the Defendant mb " 2 08 


demurr'd to the Declaration, and the Plaintiff demurr'd to * — 
e Defendant's Demurrer, and concluded & hoc paratus eſt ve- none. 
care; the Defendant maintained his Demurrer, and put the s. C. Comb. 
patter upon the Court. And firff, the Court held that Trover 32" 3:3: 
ould lie fo2 Plate generally. Vide Style 224, 264. 2dlp, That a 

1l is diſcontinued by the Plaintiff's not joining in Demurrer, but pantene 
murring upon the Defendant's Demurrer ; fo2 there is no be an laue 
Difference between pleading over when Iſſue is offered, and not 10 Part 
ining in Demurrer, bat pleading over; both are alike and make 43 


Diſcontinuance. | | aided. 


amplough verſus Shortridge. Paſ. 13 Will. III. B R. « 5.) 


Demurrer for 
V Demurrer fo: Duplicity, it is not ſufficient to demur, quia aul del 
duplex eſt, oꝛ duplicem habet materiam; but the Party muſt *Þercin- 
em wherein; fo2 the Statute by requiring to ſhew Cauſe in- Nad ig,. 
_ * 4 the Party to lay his Finger upon the very Point. _ 
HO 4. L 


32. 


35. 5 
| 3 Salk. 14, * 
Anonymus. Mich. 13 Will. II. B. R. IM 
F there be a Demurrer to Part, and an Jfſue upon other Part, b. C4, 2. 


and Judgment be given fo2 the Plaintiff upon the Demurrer, Part, and 
may enter a Non. Prof. ag to the Iſſue, and pꝛoceed to a TUrit !fveto other 
Inquiry on the Demurrer; but without a Non. Prof. he cannot **** 

Ive a Writ of Inquiry, becauſe on the Trial of the Jſſue the 


me Jury will aſcertain the Damages koꝛ that Part t 
yemurrer was. Per Cur. OG . — 


Ff 2 Doc- 


—_— — — 


220 DEO DAN D. 
Dockminique verſus Davenant. Trin. 3 Ann. B. 
CH) ER Cur. If a Defendant demur in Abatement, the Cour 


No ed, & will notwithſtanding give a final Judgment, becauſe ther 
ment. cannot be a Demurrer in Abatement ; fo2 if the Matter of Abate: 
Mn ment be ertrinfick, the Defendant muſt plead it; ik tntrinſick, th 
195.198.5.C, Court will take Notice of it themſelves, 


call'd Docmanny verſ. Dayenant. Ante 218. Show. 91. 


DE OD AND. 


Caſe of The Lord of the Manor of Hampſtead. 


Where ſeye- 

ral Things 

move ad | 
mortem,they 


are all Deo- 


dands. 


Cart met a Maggon loaded upon the Road, and the 
Cart endeavouring to paſs by the Maggon was d2iven 
upon a high Bank, and overturn'd, and: thzew the Per: 
ſon that was in the Cart juſt befo2e the Mheels of the 

Maggon, and the Waggon ran over the Man and kill'd him, Jn 

the Home Circuit this was referred to Pollexfen C. J. and Gre- 

Mod. Caſes gory, and they gave their Opinions, That the Cart, Ulaggon, 

187. Loading, and all the Hozſes are Oeodands, becauſe they all ms 

ved ad mortem: Pollexfen at firſt doubted concerning the Fonte. 
ture of the Cart, but looking into his Common-Ptace-Book he 
grounded his Opinion upon this Caſe: One riding upon a Hoſe 
| in a River, the Þozſe thzew him, and the Stream carried him to 

1 Sid. 206, A Mill, and the heel of the Bill killed him; and it was adjudg⸗ 

267: contra fd, That the Hoꝛſe and the Wheel were fozkeiteed. Ik a Yan is 

Toph. 136. thzown from his Hozſe by the Cifolence of the Mater, then the 

Þozſe is not fozfeited, 2 Cro. 483. Lo2d Chandos's Caſe; whet! 
the Inqueſt found him killed per curſum Aquæ. It is ſaid in the 
Books, That if a Tree ſhall fall upon the Bꝛanch of another Cre!, 
and both fall to the Gzound, and the Bzanch kills a Man, the 
Tree and B2anch are both kozkeited. 


DEPARTURE. 


Gargrave verſus Smith. Hill. 2 W. & M. C. B. 
| Rot. 1639. 


away his Goods; the Defendant juſtified the Taking o Jug g 
and Carrying away nomine diſtrictionis fo? Damage dre, e 
feaſant ; Plaintiff replied quod poſt diſtrictionem pred, Plainitf 
jiz, eodem die, &c. he converted them to his own Uſe. On De- abe 
murrer it was urged, That the Kepltication was a Departure, fo? ic is no De- 
it does not make good the Plaintiff's Declaration in Treſpaſs, — 
but ſhews rather that the Plaintiff ſhould have bzought Trover 5. 4.35. 
and Converſion: Sed non allocatur; He that abuſes a Diſtreſs, 
is a Treſpaſſer ab initio, and therefoze if in Treſpaſs the Defen- 1 Sid. 10. 
dant juſtifies nomine diſtrictionis, the Plaintiff may ſhew an 
Mule, and it is no Departure, but makes good his Declaration; 
and ſo it does in this Caſe, fo2 the Converting is a Treſpaſs oz 
Crover at Election, and the Batter vifcloſed in the Reptication 
— good his Eleſtion; fo? it pꝛoves it a Treſpaſs as well as a 
tober. 


T 25 fo2 bꝛeaking his Þouſe, and taking and carrying (1. 


— —OW _— 


Counteſs of Arran ver. Criſpe. Trin. 5 W. & M. RR. 
Where per- 


N Debt upon a Bond the Defendant craved Oyer of the Con. Gege- 
1 dition, which was to perfozm Covenants in an Indentute of M. er ot Ex- 
Liſe, wherein one Covenant was to pay ſo much clear of all oute i after- 
Lares, and then ſet fo2th the Jndenture of Leaſe, and pleaded Friebe 
perfomance : The Plaintiff replied Non-payment of ſo much fo? Rejoinder, 
jalt a Prar'S Rent: The Defendant rejoinen ſo much paid in Mo; ue Depar- 
, and ſo much in Tares, upon the Ack of Partiament fo? laying Ante 198. 
{ per Pound on Land, which being allowed amounted to the Full, cas 8 
; if Plaintiff demurred. Holt C. J. held the Covenant did not — 
udto parliamentary Taxes fo2 Want of the Wo2d Parliamen- Comb. 211. 
it; Czteri contra, All Taxes includes Parliamentary: Pet per Pol 5:5. 
u Judgment ought to be fo2 the Plaintiff, tho' the Point of s 19.77 
WW were againſt him; becauſe the Matter of this Rejoinder be- * 
Ih way of Excule ought to have been ſet kozth in the Bar; 


but 


GY WS WH = ww rw- 


<2 


y 


EY DEPARTURE. 
but as it is here, tis a Departure; fo2 whereas he ſaid at jg 


that he had perfozmed the Covenants, now he ſays he is not 0 
liged to perkoꝛm them. Judgment pro Quer. 


— 


Primer verſus Philips. Paſ. 6 W. & M. B. R. 


4 1 fo? taking his Cattle in alta via Regia at ſuch; 
2 hari B Place; the Defendant juſtified the Taking fo2 Damag; 


which is not feaſant ; the Plaintiff replied, That Time out of Mind there haz 
— been quædam via tam equeſtris quam pedeſtris pro omnibus inte 
50 Depar- (ULH a Place, 8c. and that the Oekendant d2ove his Cattle aun 
ture. the May, and that en paſſant the Cattle eat, &c. The Defendant 
rejoin'd, That the Cattle were commozant in via prædict. and 
ſie was joined hereupon, which was found fo2 the Plaintiff. Dar 
nel moved fo2 a Repleader, the Treſpaſs now tried being another 
Treſpaſs than was complained of. 34 H. 6. 19. 20. Holt C.] 
Che Treſpaſs is a tranſitozy Treſpaſs, and the Mention ok it n 
the Declaration as done in alta via was nothing to the Purpoſe: 
It was idle and out of Time, and mere Surpluſage ; and there 
foe the Plaintiff fn his Replication, by following the Defendant 
to another Way, does not depart, becauſe it was not materially 
alledged in the Declaration; and a Departure muſt be from ſome 
thing that is material: And when the Jſſue is taken upon the 
Commozancy, it admits the Plaintiff had a Way, but that jt 
continued longer in it than he ſhould, Judgment pro Quer. 


Webly verſus Palmer. Mich. 7 Will. III. BA 


bait I Trover the Defendant pleaded a Releaſe, &c. and it was held 

10 Treſpaſs, 1 per Holt C. J. That in Treſpaſs, if the Defendant plead1 
” ve Deten- Releaſe befoze the Time, he muſt alſo go on with an abſque ho Wl: 
upon the Day That he fs guilty ad aliquod tempus poſtea: But if he does a 8p 
in Narr. the vary the Time, there needs no Traverſe ; fo2 ſuppoſe you alle 
alle, ans. the Treſpaſs to be ſuch a Day, and the Defendant juſtifies as t 
ther Day in that Day, the Plaintiff may ſhew another Day, and it is no Dt 
his Repl- parture; fo2 the Defendant has occaſioned this: And there i 
r. 1437- great Difference between a Bond and a Treſpaſs; if the Dek 
ration lays the Bond to be dated on one Day, the Replica 
cannot ſay it was dated on another; but in Treſpaſs the Plat 
tiff may depart accoding to Dccaſion, Sed adjournatur. . 


_ prox. Caſum. 


Howard 


DETINUE © 


Howard verſus Jenniſon. Paſ. 8 Will. III. B. R. 


N Action on the Caſe foꝛ Wozk done was bꝛought by a Tay- 22. 
(02, and ſir ſeveral Pꝛomiſes laid, all upon the 16th of Octo- dent Ea 
ber; the Defendant pleaded infra ætatem to all generally; the So in A. 
Plaintiff replied as to two Promiſes, przcludi non, &c. quia Coat. 61 
the Defendant was at that Time of full Age, and as to the reit, s. C. 
that they were pro neceſlario veſtitu; hereupon the Defendant ve- 
murred, alledging that this was repugnant ; that the Defendant 
could not at the ſame Time be of full Age and not of full Age: 
But the Court held, That Time was but a Circumſtance in no 
wiſe material, noꝛ Part of the Jſſue; that a Man is not tied to a 
peciſe Day in his Declaration; and if the Defendant fozce him 
to vary, tis no Departure. Judgment pro Quer. 


DE TIN 


Roberts verſus Wetherall. Paſ. 8 Will. III. B. R. 


Mod. 191, 
g the Aﬀ of Navigation 12 Car. 2. c. 18. certain Goods 8 C. = 


are pꝛohibited to be impoꝛted here under Pain of fozfeit- wunde 


ing them, one Part to the King, another to him oz them c ; = 
that will inkozm, ſeize oz ſue fo2 the ſame, and it was _ 
ijudg'd in this Caſe, That the Subject may bzing Detinue fo? 216 

ich Goods, as the Loꝛd may Replevin fo2 the Goods of his All- Cro. El. 867. 
ein diſttained; fo2 the bꝛinging the Action veſts a P2opertyin the COINS. 
Plaintiff, aq" AY 
92. 


D E- 


TE VIS; 


Loddington verſus Kime. Mich. 6 W. & M. C. 
Intr. Trin. 5 W. & M. Rot. 1551. 


(1.) 
3 Lev. 431. 


SR 4. N Replevin a ſpecial Aerdick was found, viz. That St 
- Michael Armin being f(eifed in Fee, deviſed a Rent:charg, 


if he have > ; 
Iſſue Male, and then deviſes the Land to A. for Life, without Impeach 
then to ſuch ment of Waſte: And in caſe he have any Iſſue male, then b 


Iſſue Mal F b 
* biHeirs, ſuch Iſſue Male and his Heirs for ever; and if he die without Ilie 


—— Male, then to B. and his Heirs for ever. A. entered and ſuffer 
Male, to B. u Common Recovery, and died without Iſſue. 

and his Heirs, 1ff Queſtion was, Whether A. was Tenant in Tail by thi 

A. pas bur  Deviſe 2 Powell held the expꝛels Eſtate fo2 Life not deſtroyed h 

Life, and the Implication that aroſe on the latter Mozds foilowing, ſo thit 

—_ A. was only Tenant fo? Life, and the rather, becauſe theſe Monz 

contingent. Viz. Impeachment of Waſte, and for Life, muſt in that Caſe it 

x Co. 66. b. rejected, quod Treby C. J. conceſſit. 2dfty, The Court held, Chit 

— — Iſſue was to be taken here as nomen ſingulare, becauſe the Ju 

434. ritance was annered and limited to the Mod Iſſue; Co that the 

e Inheritance was in the Iſſue, and not in A. the Father. zh 

- 24. Le That this Limitation ts the Jſſue was not an erecuto2y Devil 

Eq. Ab. 182. being after a Freehold, but a contingent Remainder, ſo that! 

i poſthumous Son could never take. 4thly, That the Remaindt 

Fee-ſimple limited to the Iſſue of A. was a contingent Remainder in Ft 

_ ac. and that the Remainder to B. was a Fee alſo : But thoſe Fe 

Fe are not like one Fee mounted on another, no2 contrary to ant 

->o . another, but two concurrent Cantingencies, of which either 151 

* 79% ſtart accozding as it happens; fo that theſe are Remainders (a 

tempozary and not expeitant one after another. 5thly, The Colt 

held that the Remainder in Fee to B. was not veſted, because h 

precedent Limitation to the Jſſue of A. was a contingent Ft; 

and they took this Difference, viz. Where the meſne Cſtates lim 

ted are fo2 Life oz in Tail, the laſt Remainder map, if it be b 

Perſon in Elle, veſt; but no Remainder limited after a Limite 

in Fee, can be veſted. 6thiy, That the Kecovery luffeted 

had barr'd the Eſtate limited ts his J{\ue, that being contiugri 

and likewiſe the Remainder limited ta B. and his Þcirs, beet 

that was contingent, not veſted, and now never could vel; ® 


4 0 
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Fat A. had gained a toztious Fee, which would be good againſt 
;. and his ves — likewiſe againſt all Perſons but the right 

irs of the Oevitoz. | | | | 
_ Tn the Repo2t of this Caſe in 3 Lev. 437. it is ſaid, Len 225 
Chat the Court were agreed to give Judgment fo2 the Avowant » Lev. 17, 
won the Point, Chat A. only took an Eftate fo2 Life, when 453, 
Powell J. ſtarted the other Point, Whether the Deviſe over to B. Ny, ;o. 
115 only a contingent Remainder, 82 an executozy Deviſe: Upon = Keb. 25, 
which it was afterwards twice argued; but that, befoze any Judg: 14 114. 
ment given, the Parties agreed and divided the Eſtate; 


227 


Milford verſus Smith. Mich. 5 W. & M. B. R. 


PON a ſpecial Uerdit in Cjeftment the Caſe was, A. being a C2), 
leiled in Fee, by Indentute, &c. in Conſideration of Mar- in 
ange, covenanted to levy a Fine to certain Uſes, and no Fine grueg as if 
pas levied, A. reciting this Deed by his Mill deviſes and con⸗ - bra, _ 
rms all Eſtates given and granted to his Son in Marriage ac- Zane. 
ding to the Deed. And it was reſolved per Cur. That the 1 Stow. 350. 
ill had Reference to the Deed, and paſſed ſuch Lands and ſuch 7. "on 
Eſtates as were intended to be conveyed by the Deed and Fine; Comb. 195. 
02 the Cozd Grant in a Will, is not to be taken ſtrifly but largely 3»: 200ᷣ P.. 
02 any Agreement, Vide Cro. El. 68. 2 Cro. 148. 


Lamb verſus Archer. 5 W. & M. B. R. 


N Ejeament a ſpecial Aerdick was found, and the Caſe, as (;.) 
ſhoztly put by the Court, was this; H. poſſeſſed of a Term foz Livitationof 
cars deviſes his Land to A. and to the Heirs of his Body, 2 ehe f, 
Wd if A. die without Iſſue, living B. then to B. Northey, who of bis Body, 
tqued the Caſe, ſaid, That the Judges would allow a Limt- —— 2 


tion in Remainder not only to a Perſon in eſſe, but to the we. living B. 
it Son ok the Perſon in eſſe. Vide 1 Sid. 451. 1 Cro. — chen to B-is 


Ro. 612. And the Court held this was a good Limitation to Pac. 48, 


the Contingency ariſing within the Compaſs of a Life; and 333- 
je) denied Child and Bayly's Cafe, 2 Cro. 460. z. Gould, in 1 Rep. 


ung the Caſe ſaid, if one make a Feoffment to the right v. b wor, 
ers of B. that this was a good ſpꝛinging Ale: Sed tot. On folk sCaſen 
eum in boc, becauſe tis by way of Þ2eſent Limitation ; Meh Cores 
ml —_— it is future, as to the right Heirs of B. after his 2 Cro 459. 

L | . Jones 15. 


Eq. Ab. 192, p. 8. S. C. Comb. 208. Carth. 266, Skin. 340. Holt 227, Caſes H. R. 44. 


G g Good- 


226 PD E VIS E "M 


Goodright verſus Corniſh. Hill. 5W. & M. RE 


( 
4 Mod. 235. TN Ejectment a ſpecial Uerdit was found, viz. Knowing jy 
ro 236,238-T Iſſue two Sons, oa and Richard, and deviſed Lands t, 
for 50 Years, John fo2 50 Pears, if he ſhould ſo long live, and as for my Inbe. 
—4 ug ſo long ritance after the ſaid Term, I deviſe the ſame to the Heirs Male 


— of the Body of John, and for Default of ſuch Iſſue, then to Ri 
the Heirs Chard, The Court refolved; 1, That John had not an Eft, 
Male of 4. Tail by Implication upon the Woz2ds without Iſſue, becauſe th 


Remainder 


ro B. the laſt Deviſ02 had given him an Eſtate fo2 Years by expꝛeſs Ton, 


Remaincer and the Court cannot make ſuch a Conſtrufon againſt eryyis 


reſentiy. CC102DS, when thereby they would alſo dꝛown the Eſtate foz Years, 
No Implica- And make an Eſtate of Inheritance. 2dly, The Court held this 
rio to be Devile to the Heirs Males of the Body of John to be void in its 
gainſt ex: Creation: Foz, fo2 want of an Eſtate of Freehold to ſuppott it, 


1 it was void as a Remainder; and they ſeemed not to think it an 
Moor 359. £recuto2y Deviſe, becauſe it was limited as a Remainder, am 
Peil becauſe it is limited per verba de præſenti. Ak one Devile his 
Cra Cl ißj Eſtate to the Heir of J. S. and J. S. is living, the Deuiſe ſhall not e 
Limitation conſtrued an erecutozy Deviſe, and ſuch a Deviſe is therefor 


per verbs de void; but if it were to the Peir of J. S. after the Death of ].5. 


preſent: will 


nor make an thut is good, ag an executozy Deviſe: So note the Diverſity in 
executory ter verba de præſenti & verba de futuro. 3dly, The Court held 


Deviſe, the Limitation to the Heſrs Wales ok John was become void by 


Faure will. Cvent, whatever it was in its Creation, becauſe John is nob 
3 rev. 408. dead without Jlſue. 4thly, The Court held, That if the kt 
3 fall. 25, d. Mainder to the Þeirs Zales of John was vold in Point of Lim 
x Mod. 159, tation, then the nert Rematnder limited to Richard took Ciier 


Deer % P2eſently, 4 Mod. 255. S. C. 


pl. 38, 122. pl. 20. Cro. El. 423, 525, 526. 3 Lev. 373. Comb. 256. 3 D. 237. p. 4 5. C. Cond 
254. Holt 227. Caſes B. R. 52. Skinner 408. 2 Dan. 519. pl. 13. 


Bliſſet verſus Cranwell & al. Paſ. 6 W. & M. C.b. 


C5.) JN Ejeament upon Trial at Kent Aſſizes a Caſe was made fi 
Deviſe to" Þ the Opinion of the Court, viz. A. being ſeiſed of the Lands 
their Heirs, in Queſtion deviſed in theſe Wo2ds, I give and deviſe to my 5 


angche forg- Sons and their Heirs, and the longer Liver of them, <qually 7 a 
ben, equal divided between them and their Heirs, after the Death dd 


iy to be di- Wife, all that my Meſſuage, &c. The Deviſoꝛ dies, his — 
vided be- dies, one of the Sons entered and made his Will, and v9 


tween them 


and their his Part to the Leſſo2 of the Plaintiff, and died, and 1 Y 
Heirs, makes fendant was the ſurviving Deviſee of A. and therefoze It a. 


ancy i f D. 
«Tenancyin agreed, That if the two Sons were Jointenants, then this =* 


Show. 373- vile was void quoad the Survivoz; but if by the firſt lil the 


: ; 
3 Vent. 56, two Sons were Tenants in Common, then this Deviſe to h 


1 Vent. 223, 376. 2 Sid. 53, Pollexfen 408, 424 3 Lev. 377. 8. C. Comb. 256. Lesch 
1 
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1 efſo2 was good. And after Argument, the Chief Juſtice, Nevill 
and Rokesby, were of Opinion, that they were Tenants in Com- 
mon, and that the Deviſe was good, and the Reaſon was upon 2 _ Caſ, 
the Conftrution of Wills, that it ought to be according to the r 
Intent of the Deviſo2; his Intent appearing by the Wozds to 

he not only to pꝛovide fo2 his two Sons, but fo2 their Poſterity, 

that not only his two Sons, but their Þeirs, ſhould have an equal | 
Part: Foz the Wo2ds are, Equally to be divided between them # Ro. Ab. go. 
and their Heirs; and tho' by the firſt Mozds tis given to them 

and the Survivo2 of them, yet the laſt T02ds explain what he in- Goull. 88. 
tended by the Wiozd Survivor, and that the Survivo? ſhould have 246. * 
an cqual Diviſion with the Heirs of him that ſhould die firſt; and 2 84. 53. 
tho the Teſtato2 has not aptly expꝛeſſed himſelf, yet upon all the 7 * 
Goms taken together, his Meaning ſeeins to be ſo, That the , 1 
Caſes in Sty. 211. and 2 Ro. 90. Differ from this Caſe as the C. J. + Bulſt. 1 3: 
ſaid, fo2 there the Inheritance is fired and ſettled in the Survt- C 3% b. 
von, which ſhews plainly his Intent that they ſhould be Jointe- Dyer 23. 
rants: But here the Inheritance is appointed to be equally di- B. Brig 
vided betwixt them and their Heirs, and here the Wozds equally . 

to be divided, do immediately follow the Moꝛd Survivor, which Godb. 362, 
ſhews he intended a Diviſion in Caſe of Survivozſhip; but in the X&, * 5 
other Caſe tis other wiſe: The Caſes upon which they grounded cro. car. 73. 
themſelves were, 3 Cro. 443. 2 And. 17. Sty. 434. Powell J. con- Ante, pl 5 
tra, That the Expoſition of a Will may be enlarged to ſo great | ent 25 
an Uncertainty, that 'tis fit to put a Stop to it, and that tis 

the Wo2ds of the Till only, that are to explain the Teſtatoz's In⸗ 

tent. That the Wlozd Survivor makes a Jointenancy by erp2eſs 

Vos; but the Toꝛds cqually or equally to be divided were ta- 

ken at firſt only to {mpozt a future Oiviſion to be made, but af- 

terwards it was agreed, that theſe Mozds alſo made a Tenancy 

in Common; but this was only an Expoſition collected out of the 

Qoꝛds where there was no Jolntenancy given by expꝛeſs Moꝛds. 

20 Confiruttion of an Intent ſhall be receiv'd againſt ſuch expꝛels , .__ 
Vos, fo2 this would be to confound the Text: And he relied grudion to 
upon the Caſe in 2 Ro. go. Sty. 211. and concluded fo2 the De: be receiv'd 
undant, that the two Sons were Jointenants; but by the Opi- reg Ward 
non of the thꝛee other Juſtices it was adjudg'd, that they were! Cro. 73. 
Ttnants in Common. Judgment pro Quer. Ben. 18, 19. 


Neeve verſus Long. Paſch. 6 W. & M. B. R. 


6.) 
kvor of a Judgment in C. B. in Ejetment, wherein a ſpe- Cari. 399 
den l Uerdit was found, and the Caſe was; Jobn Long being © Ce, 458 
n in Fee deviſey the Lands to his Nephew Henry Long fo? 4 Mod. 282. 
bud walnder to the rſt Son in Call Bale, and fo on to the 5 
＋ third, &c. and fox Default of ſuch Iſſue, Remainder to Comd. 25. 
'p0ew Richard Long, Lefſo2 of the Plaintiff, fo; Life, Re- CaſesB.R.53. 
_ . mainder 782" **5 


S 


— 
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0 Son in Tail, and ſo on to the ſecond, th 
— Ag today Fnoeri robes over. The Deviſo? died, lien 
4. and died without Iſſue, leaving his Mike enleint with 
1 8 n; Richard enter d as in his Remainder, and afterwards th 
6c me — Son (the Defendant) was bozn, and his Guardia 
— upon the Lefſo2; whereupon he bꝛought this Cjetment 
— and Judgment was given koz the Plaintiff in C. B. by the why 
mult veſ au. Court: And now that Judgment was affirmed by this Court 
rivg the gar. ſolv'd, 1ſt, That the Remainder to the firſt Son of A. f 
icular E. und reſolv d, 9 0 
Rare, or ce contingent Remainder, and muſt take Effeck during the particyly 
inffanre that Eſfate of A. op eo inſtante that it determines ; that by Con 
mines quence this Remainder to the Son became void by the Death 
Teilen 199- the Tenant fo2 Life bekoze A. had a firſt Son. 2dlp, That thi 
bia Was fuch a Default of Iſſue o2 a Oying without Jfſue, that h 
Leue, ftantly the Remainder limited over to B. veſted in him, andj 
fo 11. became ſciſed in Poſſefionz and this cannot be defeated, no) th 
of edn d back again, tho' A. has a Son bozn afterwards, 
— — This Judgment was afterwards reverſed in th 
anv. 520. Ore ; | 8 f a 
5 Lev. 341 — of Lozds againſt the Opinion of all the Judges, who um 
= = ch diſſatisfied with the Reverſal, and blamed the Judges wh 
Ray. 162. ko; ſuffering a Special Uerdii to be found. Vik 
Bays tryed the Cauſe, foy ſu — 
— 74 Stat. 10 & 11 Will. 3. c. 16. But quære, whether g 7 
5 Mod. 5, to a Devile; fo2 the TTo20s — — an Eſtate is by any 
\ Saund - 186. riage or other Settlement limited, &c 


South werſus Alleine. Trin. 7 W. & M. B. A 


BG | . Chat! 
5 Mor. 5. JN EjeAment upon a Speclel Qervit the Caſe was, — * 
, 101. 9 *11* - 
dee und Profits of ſuch Lands to Saab Birch, — 
Rents an - b his recu "er 
Profits to A. er natural Life, to be paid P ' 
to be paid by —_ without the Intermedling of her Husband; 7 F 
— tha Deceaſe, he deviſed them unto. and amongſt —( 
viſe of the and R. B. at. Che Queſtion was, NY — ja 

Lands to A. d the Lands themſelves? And Pz. Nort ey arg 
rde d Profits, the Land it ſelf would 
Comb. 375. (02 by the Words, Rents and Profits, fon was, Whether th 
Comb. 375- which the Court granted; then the Queſtfon - [ter al 
Eq. Ab. 383. | be paid by his Executors, ct. did not alter l 
p. 2. aan COSIDE, to be 8 2 d he argued, they did not, fo2 wil 
1 Saund. 186. reſtrain the firſt CUo2ds: ſl # 9 Cro. 674 724. Pige 
Co 5 verſus Garniſh, 1 Cro. 368. Spirt verſus — not tia 
—4 | pl. 208. and 3 Leon. 78. But per Hol K. J. t the Crecutd 
Moor 635. with it: e ſeemed ſtrongly to incline tha x 
1.871. With it: And h the Defendant had Judt 
"53 pl.1040. were Truſtees fo2 the Ulife ; but 


3 Leon-9. hy the Opinion of Rokesby and Eyre againſt Holt C. J. 
All. 45. 


Scatter 


©-crerwood verſus Edge. Trin. 9 Will. III. C. B. 
Rot. 1424. 


x Ejcament a Special Cerdit was found, viz. Robert Edge  « 8. ) 

debiled to Truſtees fo2 eleven Years, and then to the firſt Bees 
don of A. and the Heirs Males of his Body, and ſo on to the of A. (A. ba- 
cond, third, &c. Sons in Tail Male, Provided they the ſaid —— 
ns ſhall take on them my Surname; and in Caſe they or their; 0 
eirs refuſe to take my Surname, or die without Iſſue, then I de- Eg. Ab. 189. 
iſe my Land to the firſt Son of B. in Tail Male, provided he take Ree, 53 
py Sumame; and if he refuſe, or die without Iſſue, then to the right 238. : 
zirs of the Deviſor. A. had no Son at the Time of the Devile, 
nd died without Iſſue; and B. had a Son who was living at the 
Time of the Devile, who took the Surname of the Deviſoz, The 
phole Court agreed, 1ſt, That the Deviſe to the firſt Son of A. 
yas not a contingent Remainder, but by way of executozy Deviſe, 
ccauſe the pzecedent Eſtate is fo2 Years, which cannot ſuppo2t a 
emainder; fo2 a contingent Kemainder can never depend on a ; 
Term of Pears, becauſe of the Abeyance of the Freehold; no2 can Co. Jae. 392. 
t be limited after a Fee, becauſe after ſuch a Diſpoſal nothing re- 3 
mins in the Owner to limit. Et per Powell, A Deviſe to the 
rſt Son of A. having none at that Time, is void, becauſe tis by 
pay of a pꝛeſent Oeviſe, and the Deviſee is not in eſſe; but a Ante 226. 
deviſe to the firſt Son of A. when he ſhall have one, is good, 
n that is only a future Oeviſe, and no Jnconvenience, fo2 the 
Inheritance deſcends in the mean Time. 2dly, They held that an 
recutozy Eſtate to riſe within the Compaſs of a reaſonable Time 
$ good; that 20, nay 30 Pears, has been thought a reaſonable 
ime, So is the Compaſs of a Life oz Lives; fo2 let the Lives Within what 
c never ſo many, there muſt be a Survivoz, and ſo it is but the Ti=* E. 
ength of that Life; (fo2 Twiſden uſed to ſay, the Candles were dare oeh 
|| lighted at once] but they were not fo2 going one Step farther, 10 ariſe: 
cauſe theſe Limitations make Eſtates alienable, every erecutozy * er 53: 
Debile being a Perpetuity as far as it goes, that is to ſay, an : 
tate unalienable, tho" all Mankind join in the Conveyance. 
id as to the pꝛinsipal Caſe, Blencow J. held the Deviſe to the 
ſt Son of A. to be future; fo2 he ſuppoſed the Teſtatoz knew 
had no Son, and that the rather, becauſe he does not name 
m. Powell J. There are thꝛee Sozts of executozy Eſtates, one Three Kinds 
lere the Deviſoz parts with his whole Fee-ſimple, but upon ſome ——— 
Mtingency qualifies that Diſpoſition, and limits another Fee ance 2:4. 
zen that Contingency, which is altogether new fn Law, as ap: Popb- 34, 35: 
* by 1 Inſt, 18. A Fee cannot be limited upon a Fee. Vide 0. 391. 
i "625, 826, 1 Cro. Pells and Brown. The ſecond Sott is, 
7 je gives a future Eſtate to ariſe upon a Contingency, and 

not part with the Fee at pꝛelent, but retains it; theſe are not 


againſt 


N00 


— 
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againſt Law; fo2 by Common Law one might deviſe that hi 
Executo2 ſhould ſell his Land, and in ſuch Cale the Uendee ig j 
by the Will, and the Fee deſcends to the Þeir fn the mean Tiny, 
3Leon. 64, Foz this Sozt vide 2 Leon. 11. 3 Leon. 64. Cro. El. 833. Mo. 64, 
70. 2 Ro. 793- Raym. 82. A third Sot of executo2y Deviles is o 
Terms, which are well ſettled in Matth. Manning's Caſe: 'Tig 
dangerous to extend the Boundary of theſe erecutozy Devils 
2 Rol. Rep. which at pꝛeſent is a Life o: Lives. A Deviſe to an Jnfant u 
Nel. Rep. ventre fa mere, by the better Opinions, tho various, is not gag, 
8 vide 11 H. 6. 13. Bro. Deviſe 32. 1 Ro. 609, 610. Dyer za; 
Moor 177. 304, 342. Mo. 17, 177 634. 2 Bulſt. + Ro. Rep. Io, 
258 pl. 3 &. Litt. 255. But J am of Opinion tis good; fo? he taking Ay 
Deviſeto in- tite that the Deviſee is in ventre, muſt intend a future Devil, 
fancin ven- but a Deviſe to A.'s firſt Son, does not impozt Notice in th 
good, by © Deviſo2 that A. has no Son: Jt may as well be ſaid a Det 
Way of Ex- tg the Iþeirs of J. S. a Perſon living, is good, becauſe the Te. 
ie Des stato; knew he was alive, and therefoze meant a future Devil, 
1 Lev. 135. The Queſtfon here is, Whether the pꝛecedent Term fo2 eleven 
s Mod-9- Pears makes a Difference? J hold not, becauſe tis an ozigini 
15% Deviſe per verba de præſenti, and ſo differs from 1 Raym, 1. 
R. Jm. 163, 2 Mod. 292. But had it been to the firſt Son to be begotten, 
_— 851 it had been otherwiſe, Laſtly, pe held that the Devile to the 
1 Roll. Rep. firſt Son of B. who was bozn and in eſſe at the Time, was good, 
888 and as to the Objeſtion, that the Deviſe to the firſt Son of 4 
was a Condition pꝛecedent, and ſo that failing, all fails, (Vic 
1 Inſt. 218.) he held 'twas not a p2ecedent Condition, but Pat 
Deviſetothe gf the Limitation. Treby C. J. Ik the Deviſe to the firſt Sa 
firſt Sov of of A. be good, then the Deviſe to the firſt Son of B. is nt 
my Name, if good; but ik that to the firſt Son of A. be bad, then this w 
not to B. A. the firſt Son of B. is good: Hod the firſt Son of A. been befox 
Ilge B. wall the Court, the Judgment muſt have been againſt him, becaul 
rake;for the ag a Remainder 'twas void, and as an executozy Deviſe tba 
Refuſal of vold; ko; theſe are either pꝛelent oz future: Ik pꝛelent, the Party 
nor « Con. MUſt be in eſſe & capax at the Time, oz all is vold; like a D! 
dition prece- yiſe to the right Heirs of J. S. who is living: This is a pain 
Venmris 199. Deviſe, and therefoze not like the Caſe of an Jnfant in vet 
Moor 637. ſa mere: There future, they muſt ariſe within the Compaſs u 
eee A Life; no longer Time has yet been allowed: And he was m 
2:4. © fo2 prolonging the Time in Favour of theſe inconvenient Ela 
2 Bulft. 275- 2dly, he held the Deviſe to the firſt Son of A. was not a 
cedent Condition, but a pzecevent Eſtate attended with * 
Limitations. Judgment was given fo2 the Defendant, and 


terwards affirmed in B. R. 


_— 


——_ 


Fyres verſus Faulkland. Hill. 9 Will. III. C. B. 


II Poſſeſſed of a Term fo2 ninety-nine Years deviſed his Term ,, . 

LI. to A. fo2 Life, and ſo on to B. and five others ſucceſſively — to 
02 Life; all ſeven being now dead, the Queſtion was, Tho Years 10 ſe- 
jould have the Reſidue of the Term? Et per Treby and Powell: 2%) Keef. 
Inciently, if one having a Term deviſed it to A. fo2 Life, Re- Life. Afee 
nander to B. ſuch Remainder was void; 1ſt, Becauſe an Eſtate *!! are dead, 
q Life is a greater Eſtate; and, 2dly, Becauſe the Term in- dovinr wal 
luded the whole Jntereſf, ſo that when he deviſed his Term, no- have the Re- 
hing remained to limit over. Afterwards the Law altered; fo (, , 
Deviſe of the Term to B. after the Death of A. was held good; 51s. pl - 
1d by the lame Reaſon to A. fo2 Life, Remainder to B. fo 

was but dilpoling of the Intereſt in the mean Time; but a De: 2 Sid. 135, 
ſe to A. in Tail, Remainder over, is too remote; ſo ik it be . 

A. and if he die without Jffue, Remainder over: As to the 

incipal Caſe, they held that all the Remainders were good; 

nd that the firſt Deviſee, and ſo every Deviſee in his Turn had 

e whole Term veſted in him; during which the next Man in* 

emainder, and ſo every other after him, had not an aftual Re- 

linder, but a Poſſibility of Remainder, and the Executoꝛ of 

he Ocviſo2 a Poſſibility of Reverter, fo2 there may be a Poſſi- There may 
llity of Keverter, even where no Remainder can be limited, as ey 
the Caſe of a Gift to A. and his Heirs while ſuch a Tree where none: 
ands: No Remainder can be limited over, and yet clearly the wieder can 
ono; has a Poſlibility of Reverter, tha no acual Reverſion - 2 alk. , 
fortiori, there ſhall be a Poſſibility of Reverter, where. a Re. 56, 5 
under may be limited over; fo2 the Teſtato2 gave but a limited: Wand.. 
74 oy 21 ay — CO away, muſt remain fn him : Hole 163. 

| or Lite can | Lit. 348. 
ton than in the fir. no mo2e rejzeted in the laſt Limi⸗ 34 


Bertie verſus Falkland. Hill. 9 Will. III. In Canc. 


AR by Mill dated the roth of Se 

ptember 1685. deviſed . (10. 
ls Truſtee and their peirs, upon Truſt to take the Pro- EE Coe 
ba g ears, and ik within the thꝛee Years there happened 129. 5. C. 3 
* - etween the Lozd Guilford and 28s. W. who was Where a 
Like N of Age, and his Heir at Law, then to Mis. W. — — 
5 not h emainder to her firſt Son, &c. And if the Patriage *be caking of 
Ir tr dane then the Remainder to Lo2d Falkland in Tal: 4 
wy, and about the Terms, ſo the Lozd Guilford took another cannor <4 
* the Ds. W. was married | © $4 who bzought a Bill to lieve in Caſe | 

late, as being a Perſon equivalent, that is to ſay, wende; 


ual in & 
in Eſtate, Family and Perſon (as they urged) to the Lozd 1 
feiture, 2 Vern, 333. Eq. Ab. 110. p. 10. Caſes B. R. 182. Holt — 


Guil- 


No Papers, 


Guilford ; and the Lady an Jnfant, and in no Fault, ſhe havin 
Done what ſhe could, and therefo2e ſhe ought not to fozfeit fo) th 
Fault of another; and they pꝛoduced Evidence from Papers, 14 
ters, and Sayings of the Teſtatoz, to pꝛove his Intent in thi 
Mill was not that it ſhould be in Lozd Guilford's Power to may 
her fofeit. Et per Cur. Theſe collateral Papers, &c. cannot h 


— — taken Notice of to influence the Conſtrution of this CUill, fo 
Notice of to that would be to let them in, and to make them Part of the (ij 
influence the it ſelf, and by the Statute of Frauds and Perjuries, every pu 


Fa wil of a Will muſt be in Writing : But befoze that Statute, when 


of a Will. 
Poſt 235. 


a Will was in Writing, no collateral Pꝛoofs by Papers o2Woyg 
could be admitted; becauſe a Mill was a compleat and conſun. 


mate Att of it ſelf: That therefoze they muſt conſtrue it by it (yl 


2 Ley. 50. 


( £3) 
Ante 224. 
Raym. 28. 
I Sid. 47, 
Far, 69. 


1 Lev. 11. 
4 Mod. 282, 
3 Lev. 341. 


Son John fo2 ninety-nine Pears, if he lived ſo long, Remainder 


That Chancery could not relieve in this Caſe, tho' the Conti 
tion was anſwered to what the Lady was capable of doing, in 
that the Condition was pꝛecedent; and tho' Chancery relieves 
JNon-perfo2mance, tis only upon a Fozfeiture, fo2 which Equip 
can have a Ualuation made, and give a Compenſation. Decreq 
— the Lozd Falkland, but reverſed on Appeal to the Hoſe « 

02ds, 


Badger ver. Lloyd. Trin. 9 Will. III. B. R. Rot lo 37;, 


N Ejectment a ſpecial Cerdi# was found, viz. John Lloyd th 
Elder conveyed Lands by Leaſe and Releaſe to the Ale of hin 
ſelf fo2 ninety-nine Years, if he lived ſo long, Remainder to hi 


Elizabeth the Son's Wife fo2 Life, Remainder to Truſtees t 
ſuppoꝛt contingent Remainders, Remainder to the firſt, ſecon 
third, &c. Sons of John the Son in Tail male, Remaindet 
John the Father in Tail, Remainder to him and his Þeirs: Jo 
the Elder had Iſſue the ſaid John, Thomas, Paul and Peter, dl 
after makes his Will, whereby, reciting this Settlement, | 
deviſes theſe very Lands, after John the Son's Death wich 
Ifſue male, to Thomas, and aftet the Death of Thomas with 
Iſſue male, then to Paul, and if Paul die without Jfſuve mil 
none of his other Bꝛothers being living, then to Peter and! 
Þeirs fo2 ever. John the Elder died, and John the Son lum 
a Common Recovery; and the Leffoz of the Plaintiff, % 
claimed by the Deviſe and the Recovery alſo, was the only 
of Peter, and the Defendant was a Purchaſer under a Fine ſt 
Thomas. The Title depended upon theſe thzee Points * 
UUhether the Remainder deviſed to Peter was contingent N _ 
THhether it was an immediate Eſtate veſted, oz executo?7* b | 
Whether the Jntails there deviſed were not vain and fell 

ſuch as never could take Effet, and therekoze void? 


I 


= living : And the Court held that theſe Voꝛds did not al- ewe den 
ut the Caſe, becaule they lay nothing but what was implied and nibil opera- 
ynderſfood befoze : The Senſe had been the ſame if they had been 
anitted, and then this had been like all other Limitations of Re- 
mainders ; and 'tis plain, the Limitation to. Peter can never take 
Eft till all are dead. To conſtrue it otherwiſe would be to de⸗ 
roy all the expzeſs Eſtates befoze deviſed, Vide 1 Cro. 185. 

Cro. 415» : . 
The fecond Dueſtion aroſe from this Objeckion, That John 
the Father having an Eſtate⸗tall in Remainder, with a Rever- 
jon in Fee expettant, this Deviſe of his cannot take Effet till 

e old Eftate-tail be ſpent : So this Deviſe, if ever it take Device to 
cfet, is to commence after a Dying without Jfſur, which is n 40g 
z void executozy Deviſe : The Court agreed, That if a Man virbour 16 
[ſed in Fee does deviſe his Lands to A. and his Þcirs, if J. S. fe, is _ 
Stranger die without Iſſue, this is an erecutozy Devile; be- en 
anſe there is no pꝛecedent particular Eſtate : Aliter if J. S. had were Tenant 
een Tenant in Tail of the Lands, the Reverſion to the Deviſoz, ae _ 
is in this Caſe; fo; here is an immediate Deviſe of a pꝛeſent the Deviſor. 
Reverſion, and the Tozds, after o2 from and after, are only to 
enote when they are to take Effeck in Poſſeſtion. 10 Co. 107. 
> Cro. 323, 1 Saund. 151, | | 

Co the third Point Holt C. J. agreed, That the Eſtates-taſl 4. bring 
rolled to John, Thomas and P aul, could never take Effet ; be- Remainder 
uſe the Eftate-tail, which was in the Devifoz, muſt deſcend to n. Ti! »ith 
hem, and would always tnterpoſe and keep back the Eſtate⸗tail Fee, devices 
viled, which being no larger, muſt ſpend æquis paſſibus 1 
je old Intail, and therefoze it can never have Effect; upon which he rg 
kealon he agreed, That ſuch a Deviſe of a Remainder would be the other in 
uid, but he held it otherwiſe ok a Reverſion, which is alfo in ee 2004 | 
Is Cale; becauſe there is a Selgnioꝛy and a Tenancy created ; ters the Te- 
N Cenant in Tail muft hold of him in Reverſion, and he of the »ure. 
ſeam Loꝛd; ſo that this Devife has a real Effet as to the 

hure, which is altered hereby; Vide 2 Co. 51. and ſo there is 


Nottingham verſus Jennings. Trin. 12 W. III. B. R. 
; | { 12.) 
\ Ejtment a Caſe was made upon Trial, which was, I. Par by 


Father to 


ha the Sons, A. B. and C. and deviſed his Lands to B. his sen and kis 
ond Son after the Death of his Wife, to hold to him and his Heir for 


| — : ever, and for 
ts for ever; and for Want of ſuch Heirs, then to his own want of ſuch 


: \ Hei. H. died, and B. entered and died without Iſſue, Heirs, chen 
5 the eldeſt Son. Et per Cur. The ſecond Son had only ane fiebe 


Heirs of the 


Chate tall, and the eldeſt ſhall take by Oeſcent, and not by Ferber in 


* Ul; and ſo the Delle _ is void in Point of Limita. 7a! Rep, 


tion; 23. s. C. 
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— 


— 


= tion; fo2 his Intent was, That the Land ſhould deſcend from 

Pol 238. himlelk, and not from his Son B. Ik the Deviſe over hay in 

Cre.Jac.416. tO a Stranger, it had been void, and B. had taken a Fee, jy 
here is only an Eſtate-tail, and the Wozd Heirs can impoy y 
thing moze than Jfſue, fo2 B. could not die without Heirg, living 
Peirs of the Father. 


Cole verſus Rawlinſon. Hill. 1 Ann. B. R. 


112 I Ejectment a Special Uerdit# was found, viz. That kj. 
my Eftate, 1 lingſley being ſeiſed in Fee of the Bell-Tavern, made a $4 
Right, Title tlement to the Ale of himſelf fo: Life, Remainder to his Un 
— — fo2 Life, Remainder to his Son in Tail, Remainder to his 
alto he Miike in Fee; oz to the like Effet. The Husband died, and th 
— call d, Mike being ſo ſeiſed of the ſaid Bell-Tavern, and poſſeſſed o 
« Fee in the Other Leaſe-hold Eftates, made her Mill, and thereby deviſed j 
Houſe, this Manner, I give, ratify and confirm all my Eſtate, Right 
Title and Intereſt, which I now have, and all the Term and Tem 

of Years which I now have or may have in my Power to diſpok 

of after my Death, in whatever I hold by Leaſe from Sir Joh 
Freeman, and alſo the Houſe call'd the Bell-Tavern, to John Bl 

lingfley, This John Billingſley was the Son and Heir of hin 
that made the Settlement, and alſo had the Remainder in Cal 
in the Bell Tavern, but was not the Heir of the Wife: Ch 
Queſtion was, What Eſtate the ſaid John Billingſley took in the 
Bell⸗Tavern by this Devile? Powell, Powys and Gould Juſtics 

held, that he took an Eſtate in Fee. 1ſt, Becauſe tis but one 8tt 

tence coupled by the Moꝛds and alſo, and governed by one Uerd, 

whereby the P2epoſition in is carried unto the Bell-Tavern, | 

that 'tis a Deviſe of all her Eſtate and Intereſt in her Leaſehol 

Eſtate, and alſo in the Bell-Tavern. Vide Dy. 19. 2 Saund. 165 

And the Moꝛds ought to have this ConſtruXion ſince they ate l 
pable of it, becauſe this was certainly the Intent of the Cella, 
who could not deſign ſo vain and uſeleſs an Eſtate to the Devilt 
as an Effate fo2 Life after an Eſtate-Tail ; and fo; this Pur 
was urged the Caſe in Moor 873. Hob. 3. Mo. 52. 1 Ro.% 
2dly, Becauſe the Moꝛds of the Mill are rather a Deſcriptions 
the Teſtatoz's Eſtate than of his Lands; and the Pzepoſition " 
ſubintelligitur, and put it into Latin, and 'tis acetiam Domo ic, 
cat, &c. And ſuppoſe a Tranſpoſition of the WMozds, which! 
allowable to ſerve the Intent of a Mill, and then the Patte! 
plain, fo2 then tis I give my Term of Years and all the Eft 
Right and Title I have in my Term, and alſo in the Belt 

and Powys laid it was an honeſt Conttruction, and bzought 
the Fee of the Reverſion to the right Heir of the Þusband, . 

created the Reverſion, Holt C. J. contra, To: the Intent 9 


1 
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Cetatoꝛ will not do, unleſs there be ſufficient Moꝛds in the Mill Intent of Te- 
tu manifeſt that Intent; neither is his Intent to be collected from — 
ie Circumſtances of his Eſtate and other Batters collateral and — 
foeign to the Will, but from the Mods and Teno! of the Mill Nordsof the 
it ſelf: And if we once travel into the Affairs of the Teſtatoz and — — 
rave the Mill, we ſhall not know the Mind of the Teſtatoz by comftances. 
s (Hozds, but by his Circumſtances, ſo that if you go to a“ 
Lawper he ſhall not know how to erpound it. Upon the Mill tis 
{o, but with the Matter found in a Special Uerdit tis otherwiſe : 
and what if moze accidental Circumſtances be diſcovered, and be 
made the Patter of another Uerdi#2? Mens Rights will be very 
necarious upon ſuch Conſtrution. And as fo2 the Honeſty of the 
Conffrutfon, What if the Woman paid a good Poztion, and 7 Co. 23. 
was a Purchaſer of this Reverſion, is it not as honeſt then to 58g. . 
conſtrue it fn Favour of her Heir, as to erpound it in favour of ; Bulſt 1) 
the right Heir of the husband? But we muſt not depart from Rule, What 
the (Will to find the Meaning of it in Things out of it. CTis alva kde 
jeta certain Rule, That to deviſe Lands to H. without farther for Life, «nd 
om, will paſs but an Eftate fo2 Life, unleſs there be other te 
Wows to ſhew his Intent, as for ever; o2 unleſs he deviſe fo? Heirs. 
ome ſpecial Purpoſe which cannot be accompliſhed without a lar⸗ Vent. 350. 
ner Eſtate: And as this is a ſure Rule, ſo it holds good as well ; * 
phere the Devile is of a Reverſion, as where 'tis of Lands in inst 
Poſſeſſion, unleſs he deviſe it as a Reverſion, o2 take Notice of 
I particular Eſtate ; fo2 then his Intent may appear upon the 
face of the ill itſelf 2 But if the Mozds be general and with- 
ut regard to the Nature of the Thing, it is otherwiſe, fo? it 
hall not be conſtrued from the Nature of the Thing, which is 
rtrinſical, but from the Mozds of the Will. Ask a Lawyer 
hat paſſes, he ſays an Effate fo2 Life, fo2 he knew not that ſt Manes char 
bas a Reverſton ; and tho' it be a fruitleſs Eſtate and will ſignify £2590: ap- 
thing, yet that does not appear till it be found, and therefoze e rp 
hen found tis not to be regarded. The Caſe in Mo. and Hob. found is nor 
* fo) there the Teſtatoꝛ takes Notice of a pꝛecedent Term, de 7783's 
»1 _ are, His Lands of Inheritance, ſo that the ſpecial — — 
Ff 7 0 the Teſtatoꝛ is apparent from the Moꝛds of the ill. Will. 
. daa Black Acre to A. and his Heirs, and alſo White Acre, *3* 
vr Fee-imple of Qhite Acre ſhall paſs, as well as the Fee of 
— — becauſe it follows the Limitation, and compyizes it xreept ther 
Intereſs * and alſo; but if J give all my Right, Title and be⸗ Republi 
bd Term, and alſo my Þouſe called the Bell, in the manche 
wes — Conſtruction 'tis no moze than, And alſo 1 give my — 
1 * * fo2 the lubjeck Matter of his Right, Title 
fs there he Term, and the Pꝛepoſition in terminates and 
there. So is the Caſe at Bar; but (. ö 
"Un, and then ti ale at Bar; but ſay they, turn it into 
um domo tis, J give jus, titulum & ſtatum in termino ac 
vocat. the 12 J anſwer the Pꝛepaſition 
1 2 in 
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= 5 as — : * 

in may be neceſſarily underſtood in Latin, but not in Engliſh, zu 
the Conjunction is not ſo far a Copulative as to take in the py 

poſition in, tho it takes in the Uerb. My Bother Powell way 

tranſpoſe the Wo2ds, ſo it ſhall be all the Right, Title and h 

| reſt in the Bell- Tavern, and alſo all the Term I have and jy 
Words in « of Sir John Freeman. But J do not know how we can tranſy 
Will ay Moꝛds that are good Senſe, If the Mill was Nonſenſe, they 
ente, are may tranſpoſe to make it bear a Peaning; but to diſplace e 
not ro be C(Moꝛds of the Tilt when they are intelligible, is to alter t 
rapoled. Till and the Senſe of it. Foz theſe Reaſons, and alſo becauſe th 
Þeir at Law was to be kavoured, he concluded fo? the Plaints 

He cited 3 Cro. 330. Hob. 2. 1 Cro. Wilkinſon verſus Menily 


Popham contra Banfield. Hill. 2 Ann. In Cane. 


whe ar. | YEviſe to A. fo: Life, Remainder to the firſt Son of A. 
riculsrERtate Tail male, and ſo on to the roth Son in Tail male, ay 


is expreſly if the ſaid A. die without Iſſue male of his Body, the Renn 
contrary in. det oper: Allo by a Codicil annered he recited, whereas he i 
rent is not to gibeni àn Eſtate⸗tail to A. &c. And it was objeded, That byth 


by mplied Codicil the Intent of the Deviſo2 appeared, and that by the Wil 


quent Words, A. had an Eſtate-tail; fo2 he might have poſthumous Child 
ny w_ and mo2e than ten Sons: Sed non allocatur; Foz where a part 
& 6. * Cular Eſtate is exp2eſly deviſed, we will not by any ſubſequent 
3 D. 237. Clauſe, collect a contrary Intent inconſiſtent with the firſt by Jo 


Ea. Ab 8. plication; and therefoze they conſtrued dying without Jfſue mal, 
z a dying without ſuch Iſſue male. And they ſaid there was! 


* a 


i Vern. 79. mighty Difference between a Deviſe to A. and if he die withoit 
"v2.3  Tflue, then to B. and a Deviſe to A. fo2 Life, and if he diet 


2 Vern. 427. 


546. out Iſſue, then to B. Adjudg'd per Wright Lozd Keeper, Hal 


— „ C. J. and Trevor C. J. 
5 e | 
Skin. 558, 559. 1 Vent. 229, 230. Moor 682. p. 939. Hob. 30, 259. 2 Brownl. 271. 


© 15.) Counteſs of Bridgwater verſus The Duke of Bolton 
The Words, Hill. 2 Ann. B. R. 


All my 
Eſtate, in a 
Will paſs 


both the 1 Uerdift was found upon a feigned Iſſue, dirci 


bers and out of Chancery to try whether the late Ouke of Bolton 
Teſtzor's bp his (Mill deviſe certain Fee-farm Rents to John En 
Interet Bridgwater in Fee. The Deviſe was in theſe Mozds, n. 10 
x" certain Lands to A, and I give to John Earl of B. Mm) / 
&c. 255. in Law 5oool. and all my Mines; all which I give r ; 
3D. 175 ſaid Son in Law, his Exccutors and Aſſigns, together with r i 
5 died = Plate and Jewels, and all other my Eftate real and perjonct, i 
Eq. Ab. 177. otherwiſe diſpoſed of by this my Will, for to be given by MM 


a . f 
RE 3 his Children as he ſhall think convenient, J ſolely mul 
5 * a 3 . 


Holt 281. 1 
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1 Honour and Diſcretion, that he will give them ſuch Proviſion 

as will be neceſſary. And another Clauſe was, Whercas I have 
contracted for the Sale of my Fee-farm Rents, my Will is, that 

iH my Debts ſhall not be ſatisfied out of my other Eſtate, my 
Exccutors (whereof the Earl was one) ſhall and may ſell ſome 

Part or all of them for Payment of them, notwithſtanding the 

Rents are not deviſed by this my laſt Will. And the Queſtion 

as, (Whether his Fee-farm Rents ſhould paſs ta the Earl of B. 

and fo2 what Eftate? Et per Holt C. J. who delivered the Reſo- 

1ition of the Court : The Rents paſs by theſe Mods, All my 

real and perſonal Eſtate, fo2 the TUozn Eſtate is genus generaliſſi- 

mum, and includes all Things real and perſonal, and the Fee of 

the Rents paſſes at leaſt the whole Eſtate of the Oeviſoz , fo all 

bis Eſtate is a Deſcription of his Fee: Jn pleading a Fee-ſimple Carter and 
ou ſay no mo2e than ſeiſitus in Dominico ſuo ut de feodo; and . 
1 Formedon 02 other Action, if a Fee-ſimple be alledged, you ſap *** > 
jus ſtatum the Demandant has now: Jn a Will the Teſtato? is 

ot tied up to Foꝛm; tis enough that he erp2eiſes and ſignifies 

his Meaning by any Mozds. Bekoze the Statute H. 8. if one 

ad deviſed his Land by Uirtue of a Cuſtom, the Common Law 

iccepted his Intent without requiring particular Moꝛds of Limi⸗ 

ation, as in Caſes of Conveyances at Common Law; and as it 

vas ſo in Deviſes bekoze the Statute, there is the ſame Reaſon Moor 873. 
phy it ſhould be ſo in Deviſes ſince the Statute : And he held, — 309. 
hat deviſing all his Eſtate, and all his Eſtate in ſuch a Þouſe, Roll. Abr. 


pas 2 and that all his Eſtate in the Thing paſſed in ei- 83; 
er Caſe, 


Bunter verſus Coke. Mich. 6 Ann. B. R. 


Deviled to his Wife all ſuch Sums of Boney, Lands, 8 
» Cenements and Effate whatſoever, whereof at the Time al eng, 
(his Deceaſe he ſhould be poſſeſſed. After the making of the 1 ſhall bare 
ulll H. purchaſed Lands of the Cuſtom Gavelkind. And the 9 
aleſtion was, Whether theſe Lands paſſed by the Deviſe? Jt purchaſe 
a5 urged, That if a Difſeiſee deviſes, and after re-enters, the «fer the De. 
vile is good: Et hoc fuit conceſſum, becauſe by the Entry he malt C. 
as [eized ab initio, ſa as he might bzing Treſpals: So if one 

ve a Remainder in Fee erpetant on an Eftate fo2 Life, and 
- it, and Tenant fo2 Life dies, the Eſtate in Poſſeſſion 

Ei and this was granted, becauſe the Deviſo2 was ſeiſed at 
4 line of the Will, and his Intent was to paſs all. Sed per 


i I Deviſe of Things perſonal is good, tho' the Teftato 
th them not at the Time of his Will, becauſe they go to the 
ais, and the Legacy paſſes not by the ill, but by the 

& | Aſſent 


tecut 


P E VI S E. 


Lutw. 736. 


1 Sid. 162. 
Plowd. 343. 


Carter 2. 
Show. 91. 


( 17. ) 
Ante 226. 
Remainder 
ro the right 
Heirs of J. S. 
void, the per- 
tieular Eſtate 
determining 
in the Lite 


of J. S. 
Legal Senſe 
of the Words 
to be taken, 
if the contra- 
ry not plain- 
ly implied. 
Cro, Car. 
185, 186. 


Ante 234- 


Allent of the Executoꝛs to whom the Till is only diretoy, f 
that the Legatee is in by the Executoꝛs; but the Court daun 
fomewhat of a Chattel real, as a Leaſe fo2 Years, Vide Goulgy 
93: That it does not paſs. - | 

2dly, A Deviſe of Lands is not good if the Teſtato) hay vg 
thing in them at the Time of the making his Will; fo2 a n 
cannot give that which he has not, and the Statute only 
ers Men having Lands to deviſe them, ſo that if the Deviſo) jy 
not the Lands, he is out of the Statute; Co. Lit. 392. and th 
which was void in its Oziginal can never become good. It an J 
fant make a Will, it is void, tho' he come of full Age befoy j 
die: But a Republication after full Age paſſes the Land; (oo 
Feme Covert: And in theſe Caſes there was only a perſona 
Diſability, viz. Inkancy and Coverture; fo here there is am 
Diſability by wanting the Thing; and the conſtant Fozm of pleat 
ing is, that the Teſtato2 was ſeized, and being ſo ſeized, mat! 
his Mill. Co. Ent. 364. Raſ. 274. And there is no Differencehe 
tween a Oceviſe of Lands, Socage and Gavelkind by Cuftn, 
34 H. 6. F. N. Br. 199. Upon which Place note, Chat they mu 
be ſua at the Time of the Devile. 

zdly, Had there been a Republication, it was admitted thi 
Lands would have paſſed; fo2 a Republication is as making a no 
ill, and the Intent is manifeſt. 

4thly, It was admitted, that if one deviſe to two and thi 
Deirs, and one dies in vita Teſtatoris, the Survivo? has al 
And that if one has a Yano? and deviſes it, and after a Tenany 
— that ſhall paſs by the Deviſe as being Part of t 

ano2. 


Aumble verſus Jones. Hill. 7 Ann. GB. 


PON a Special Uerdi# in Ejectment the Caſe was, Chi 

Anthony Gull was ſeized in Fee, and deviſed to his Oauß 
ter fo2 Life; after that to A. the eldeſt Son of his Dai 
ter and his Heirs, and koz want of ſuch Heirs, Remainder to 
right Þeirs of J. S. And it was agreed, That J. S. being al 
when the Remainder after limited was to commence, that ti 
Remainder was therefoze utterly void by this Event, whatevtth 
was in its Creation. Secondly, That the common and! 
Conftrution of (ods ſhall be taken, where it does not aun 
from a neceſſary oꝛ plain Jmplication that the Intent of * 
viſo2 was otherwiſe, and therefoze that the Limitation to 4 ® 
his Peirs was a Fee-ſimple and not an Eſtate-Tail ; fo? ft 
mean fo2 want of Þeirs general, and there is nothing that la 
ly ſhews he meant otherwiſe, and that by Conſequence then 
mainder to the right Þeirs of J. S. was void in its Ctc 
Vide Cro. Car. 57. Cro. Jac. 416. | 

I 


r 


D'E V/1:SI. ..: . a 


Hopewell verſus Ackland: Hill: 8 Ann. C. B 


N Ejc&ment a Special Gerdick was found, viz. John Ackland ( 1g. » 
being ſeiſed in Fee of the Lands in Queſtion, deviſed an An- wer, 
uity to Þ, in Fee. Item, I deviſe my Manor of Bucknall to vor before 
| and his Heirs. Item, I deviſe all my Lands, Tenements and diſpoſed of 
ereditaments to the ſaid A, Item, I deviſe all my Goods and — — 
hattels, Money and Debts, and whatever elſe I have not before: Vent. 285. 
lpoled of, to the ſaid f. he paying my Debts and Legacies; — Caſes, 
1d makes him Erecutoz. And now the Queſtfon being, Mhat; P. 21. 
Fate A. had in the Lands, Tenements and Hereditaments ? It p. 7. 5. C. 
as urged that the Item conjoined the Sentences, and carried on 
e Teffato?'s Intent, and impozted a Meaning to give the like 
fate, as was bekoze expꝛeſſed in the pꝛecedent Sentence, like 
W/oor 52. Alſo the Mozd Hereditament impoꝛzts an Inheritance. 
ide 2 Lev. 169. The Statute 12 Car. 2. gave the Crown the 
ands, Tenements and Þereditaments of the Regicides; and it 
as held that the Inheritance in Tail of one of them paſſed by 
joſe lows, Et per Trevor C. J. Item is an uſual Mozd in Expoſicion 
Will to introduce new diſtinc Matter; therefoze a Clauſe thus pe Word 
troduced, is not influenced by, no2 to influence a pꝛecedent oz wil. 
bſequent Sentence, unleſs it be of its ſelf imperfet and inſen- 
le without Reference; therefo2e not here, where both Clauſes Yelv. 210. 
e perket and ſenſible; and the Moꝛd Hereditament cannot be ta- r 
n to denote the Weaſure oz Quantity of Eſtate; becauſe it has 1 Sid. 105. 
Roper Veaning and extends to Annuities, Advowſons in Goſs, * fern. 299 
. which are not compꝛized by the Moꝛds Lands and Tenements: , 1 
d the Reaſon of the Caſe in 2 Lev. 196. was not from any ſuch 2 Le. 169. 
wot of the Wozd Hereditament, but becauſe a Foxfeiture of 
eit Lands was reaſonably conſtrued the Foxfeiture of the Lands 
d their Eſtate therein fozfeitable fo2 ſuch Crime: But by the 
Icluding Clauſe, whatever elſe he had not before diſpoſed of, 
held an Eſtate in Fee paſſed, relying upon Alleyn 28. Wheeler's 
Ile, and 2 Vent. Willow's Caſe; fo2 it could not have any Ef: , vient. 285. 
Ton the perſonal Eſtate, becauſe that was given away as fully 
polüble by the Moꝛds p2ecedent, therefoze it muſt extend to Re: 
Inders, &c. and this he held to be info2ced by the latter Clauſe, 


Jing, &c. and the Annuity in Fee. 


Thomlinſon verſus Dighton. Pal. 10 Ann. B. R. 5e 


Deviſe to A. 
ſor Life, and 


Ko? on a Judgment in C. B. in Ejetment, wherein a Spe- — — 


clal Uerdit was found to this Effet. H. ſeiſed in Fee 
5 ; * . a of her 
Py to his Wife fo2 her Life, and then to be at her Diſpoſal to Children, 
| — her Children who ſhall be then living. H. dies, leaving a Dare for 

e, with a Power to diſpoſe of the Fee. Cart. 232. Caſes L. E. 31. S. C. 1 Will, Rep. 149. 


Son 
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<=» — — 
=> — waz ” 
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Son and a Daughter, and his Mike, who then enters and gy 
ries a ſecond Þusband, and the ſerond husband and ſhe by Ln 
and Releaſe convey the Lands to A. and his Þeirs, to the q 
of the Mike fo2 Life, without Jmpeachment of Waſte, Ben 
der to her Daughter and the Þeirs of her Body, Remainder 
the Son and his Þeirs, with a Power to revoke and limit un 
Clſes : The firſt Queſtion was, Whether the Wife had an Elm 
in Fee, 02 only an Eſtate fo: Life, with a Power to diſpole g 
the Inheritance? And the Court held this to be only an Eg 
fo2 Life, with a Power to diſpoſe of the Inheritance. Et 
Parker C. J. The Difference is where a Power is given with; 
particular Limitation and Deſcription of the Eſtate, and whe 
generally, as to Erecuto2s to ſell oz to give; fo2 he that © 
give oz ſell an Eſtate in Fee, muſt have an Cſtate in Fee, a 
The Queſtion was, Whether this Power could be conſtrued z 

_ a Power appendant to the Cſtate fo2 Life, ſo as by the Deſry 
28how. pl. 28. ing of that it might be deſtroyed oz extinguiſhed ; oz a collatera 
x Lutv. 762. ne? And Powell J. ſaid, This was not a Power appendant 
7 Leon. 2g. appurtenant, no2 was it in the Mature of an Emolument tot 
Laich 9g,  Cſtate, like a Leaſe fo2 Life, with a Power to make a Leaſe fy 
29.134 , twenty-one Years; fo2 that affeits the Eſtate fo2 Life, and i; 
between a concurrent With it, and has its Being and Continuance, at leaf 
Pover ap- fo2 ſome Part, out of it; but this Power ariles after the El 
the Efare, und has its Effet upon another Intereſt; ſo that the Eſtate in 
and eolla- Life is perfet without it, and no ways altered no? affected by ti 
— * 16. Execution of it. Et Adjournatur, And afterwards at another 
160, * Day, Parker C. J. delivered the Opinion of the Court, Chit 
3 Eeon. 51. this was only an Eſtate fo2 Life, and that the diſpoſing Pot 
39. was a diſtinck Gift, becauſe the Eſtate given is erpycſs ai 
1 Leon. 159. certain, and the Power comes in by way of Addition: Andtj 
K this differs from the other Caſes, which are general and i 
2 Jon. 107, Definite, viz. A Deviſe to J. S. and that he ſhall ſell, o2 a D. 
113,137. bile to J. S. to ſell, &c. Jn theſe Caſes, becauſe the Patt)! 
impowered to convey a Fee, he fs conſtrued to have one; i 
having no expꝛels Eſtate divided from the Power; but here tif 
Power is a ſeparate Gift diſtingutſh'd from the Eſtate, and th 
Eftate given is a certain and erpzeſs Eſtate, Vide 10 fl. b 
1 Inſt, 9. Mo. 57. 3 Lev. 71. 1 Jones 137. Lat. 91, 34 Lb 
104. 1 Mod, 189. 
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D.1 C0 


The Leſſee of Carter verſus Taſh. Hill. 6 W. & M. 
J N iſi prius, coram Holt, C. 7. 


N Ejectment theſe Points were held fo2 Law by Holt C. J. ( 
it, Je Leſſee fo2 Years be made Tenant to the Præcipe by Holia 536.8. C. 
Leaſe of a Freehold to ſuffer a Common Recovery, that by 
this the Term is not merged, but p2eſerved and revived by 
« ſaving of foymer Rights in the Statute 27 H. 8. of Ales. 
diy, Jf a Termo2 levy a Fine come ceo, &c. this ſhall not... 1 
t him in the Reverſion, koz he may avoid it by Plea of Partes v1 Eacry 
is nibil habuerunt. 3dly, A Dilſcent which. tolls Entry ought * im- 
be an immediate Dilcent; and therefoze if a Feme Difſeiſozeſs C Li.. 21 b. 
ke husband, and hath Ilſue and dies, and after the Pusband "a 
es, the Diſcent to the Tſſue does not take away Entry, becauſe 

e Interpoſition of Tenant by the Curteſy does impede it. 

ly, Coverture to avoid a Diſcent, ought to be continual from 
Time of the Diſſeiſin to the Diſcent ; koz if a Feme be ſole at Coverture to 
e Time of the Diffeiſin oz of the Dilcent, oꝛ any Time inter- De weng 
diate, her Entry is not pzeſerved, becauſe ſhe had an Oppoꝛtu⸗ be concinual. 
[) to enter and pꝛevent the Diſcent. As if a Feme Covert is 

Oiſſeiſee, and after her Þugband dies ſhe takes a ſecond Hus⸗ 

ld, and then the Diſcent happens, this Diſcent ſhall take away 

Entry of the Feme; and upon this laſt Point the Plaintiff 

Is nonſuited, 1 Inſt. 338, 246, 353. | 


Far. 73. 


leck verſus Smith. Hill. 10 & 11 Will. II. C. B 


Rot. 1257. Wire | 
| ſameEſtate is 
\ Evtment on a ſperial Uerdi# the Caſe was, J. S. deviſed 9eviſe to l 


Lands to his Daughter's Son [who was alſo his Heir] and gould have 
lis Heirs, upon Condition that he ſhould pay 200 l. to ſuch az«ken _— 
'0n out of the lald Lands, as the Wife of the Deviſo2 ſhould 2 
- by her Deed. The G2andſon enter'd, and the Wife made nowich- 
"ointment ; then the Gzandſon died ſeiſed, leaving an Heir — no. 
E materna, under whom the Plaintiff claimed, and an Heir « Charge. 
. paterna, under whom the Defendant claimed: The Due- God. = 
3 Whether the Szandlon was in by Diſcent, 02 in by gf 
Caſes 23. 1 Lut w. 193. S. C. N. L. 244. Clift, 27. Lev. Ent. 125. Lex Man. 149. 
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Clements verſus Scudamore. Hill. 2 Ann. B. R. 


IV Ejcament a Special Uerdi# was found, viz. A. had five „ed. A 
l 2gns, and the youngeſt Son died in the Life of the Father, 12. 8 C. 
-aving Jſue a Daughter, after which the Father purchaſed —_— 
ean»h0ld Lands cf the Nature of Bozough⸗Englich, which by air 
opyh ; Engliſh 
Enſign were Deſcendible to the youngeſt Son and his Peirs. Lands de- 
The Father died ſeiſed, and the fourth Son entered; and now — 
je Queſtion was, Whether the fourth Son, oz the Daughter of ure of the 
je eifth Son ſhouid inherit theſe Lands ? And Holt C. J. deliver- youngettson, 
d the Reſolution of the Court, viz. The Daughter ſhall inherit „ * 
re reprzſentationis ; ko; by this Cuſtom the youngeſt Son is 1 sid 267. 
ut in the Place of the Eldeſt at Common Law, and as at Com: _ _ 
on Law the Iſſue of the Eldeſt is pꝛekerred jure repræſentatio- 2 pany. 156. 
i, ſo by this Cuſtom ſhall the Iſſue of the Poungeſt, Ik a Yan 1 Lev. 172, 
iſed of Lands of the Cuſtom of Gavel-kind have Tffue thee! „ 38. 
ons, and one ok the thee dies, leaving Iſſue a Daughter, in style 145, 6. 
e Lite of his Father, this Daughter ſhall inherit the Part * 
er Father, and yet ſhe is not within the Tloꝛds of the Cuſtom; , Sid. 61. 
ich vide Raſt. 143. a. h. Gavel⸗kind, terra inter hæredes maſ- Cro. Car. 471. 
los partibilis & partita; fo: the is no Male, but the Daughter e. 198. 
a Pale, and Heir by Repzeſentation. In the Pear 1560, 
ere was a Caſe between Fane and Barr; it is enter'd Hill. 1659. 
ot, 779. The Cuſtom was, That the Copyhold Land of every 
cnant ding ſeiſed deſcended to the -youngeſt Son. A Surren⸗ 
t was made to the Uſe of A. and his Heirs ; A. died befoze Ay- 
ittande, and it was agreed his poungeſt Son ſhould inherit if 
had been admitted; but in this Caſe A. being not admitted, it = Danv. 184. 
as adjudged the eldeſt Son ſhould inherit; and that is by Reaſon Y;@..... 
the Stritneſs of the Cuſtom, which required a Seifin and a bergen ge- 
Wing ſelſed; but by the Repo2t J have of that Caſe, the Court —— 
ld it had been otherwiſe, if this Land had been found to be of of che 
e Cuſtom of Bozough: Engliſh 92 Gavel⸗kind; fo2 the Law takes takesNorice, 
tice of theſe Cuſtoms, but not of ſuch Special Cuſtoms which cus rer, 
ul be pleaded by him that would take Advantage of them, and 17; bd. 
ul: be taken by the Court to be as they are ſet fo2th by the * 
leading, and no otherwiſe. In the Cale at Bar, the Cuſtom is *% * 
Ny found to be deſcendible to the youngeſt Son and his Where Cu- 
ts, tho the Aoꝛds his Heirs ate needieſs, fo2 the Law would n fer en, 
A ul neceſſary Incidents and Conſequences in the Courſe of Lay implies 
"5, Ik the Father be diſſeiſed and die, the Right of En: 1 
1 deſcend to the youngeſt Son; if the youngeſt Son die, piccnn 
— Bight of Entry ſhall veſcend to his Daughter; and 1 Mod. gs. 
Boy Son being Heir by Cuſtom, ſhall have his Age as if 3 Ron. 155: 
77 veir at Common Law. And the Court denied the Caſes. 
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244 Diſcontinuance of Eſtate. 


x Roll. Abr-of 1 Leon. 109, 208. and inclined againſt the Dpinion of Cra 
Oh Prin 1 Cro. 40. Reeves verſus Malſter, and ſaid if a Leaſe be may 


501. 


6 Mod. 120. tü H. and his Deirs, fo2 thꝛee Lives, of Lands of the Num 


1 84. 198. of Bozough-Englich, this deſcendible Freehold ſhall go to h 


1 Jo. 360. Youngeſt Son, though it is a new created Eſtate, koz the 4 
2 Lev. 87. ſtom is inherent in the Land; and ſo it is of a Rent, fg) ij 
pl 4. 54. lues out of the Land; and the Introducing the ſame Rules 
pl. 4, 3. Diſcent in all Caſes relating to the ſame Lands, tends to gu 


Keb. 475, 
486, 4 etnels and Certainty, 


Diſcontinuance of Eſtate. 


| 


A. Tenant in | 
Fine wok for Hunt verſus Burn. Hill. 1 Ann. B. R. 
B. Life, with | 


Warranty, 
and after lc- 


viesa Fine to Tenant in Tail levies a Fine to the Uſe of J. S f 
— vg the Life of J. S. with Warranty, and after that 
with war @ vies a Fine to the Ciſe of himſelf and his ba 
r with Warranty, and after that bargains and (tl 
onto another and his Heirs. Et per Holt C. J. and Towel, 
Diſconting- 'twas held, | 
no longer 1ſt, That the firſt Fine made a Diſcontinuance, but it vi 
than the only a Diſcontinuance fo2 the Life of J. S. becauſe the won 
wrongful ful Eſtate that cauſes the Diſcontinuance, was only an Cit 
cauſes it. fo; his Life, and the Diſcontinuance could remain no longer tha 
Co. Lit. 336. that Eſtate. 
2dly, The ſecond Fine could not enlarge the Diſcontinuall 
becauſe the Eſtate raiſed by the Fine returned back to th! en 
nuſo2, and conſequently the Warranty which was annered u. 
was extinguiched; and it would be a vain Thing to make 
continuance fo2 the Sake of that Warranty which was deſiof 
in its Creation. DE os c 
3dly, Suppoſe the ſecond Fine had been levied to k. | 
Stranger, pet during the Life of the firſt Conuſee this 4 
Co. Lit. 333. Fine makes no Diſcontinuance, becauſe the Eſtate was * 
a Right by the firſt Fine, and the ſecond Fine could not 02 


a | | t 02 an immediate =! 
moze * Right; ſo as it is not a pꝛeſent 02 ar continual 


Diſſeiſin, Seiſin. 245 
ontinuance ; but if the firſt Conuſee die in the Life of Tenant 

Tail, then it becomes a Dilſcontinuance; fo2 the new Rever: 
an which Cenant in Tail gained, and to which the Carranty 


us annered, is executed in Poſſeftion in R. S. and there was no 8 
zight of Entry oꝛ Aion in any Body when the Eſtate was ere- Lac. 64, 12. 
ted; fo2 the Tenant in Tail could not enter, and the Jſſue had 


0 Right ; and they compared it to Litt. Sect. 620, 622, 

gud Powell J. ſaid, It was thought anctently that no Advan⸗ 

age could be taken of a Warranty but by Pleading: It the 

ſſue could enter they thought the Warranty was loft, and there- 

pre created Oiſcantinuances in Safeguard of the Warranty x 

zut it is otherwiſe now. Vide 10 Co. 97, b. 

Allo he held there might be a Diſcontinuance, which turns the There may © 
kate to a Right, and yet does not take away the Right of de Diſcon- 
Entry, and that a Warranty might bar where the Reverſion enen, 
us only diſplaced and turned to a Right, though the Right of the Egarero 
Entry was not taken away, As if Tenant in Tail makes —— 
eaſe for the Life of Leſſee, and after grants his Reverſion to va, Har 


e 5 way Entry. 
s and his Heirs with Marranty, this CUarranty is anner- "(amb 


d to an Cſtate in Fee, and pet here is no immediate Dif: Jones 29. 
mtinuance, fo as to toll the Right of Entry; nevertheleſs, B:Diſcenc 3 
this Warranty deſcend upon the Jſſue, and there is Aﬀets, 1 8. 8 2 


21 H. 8. 22. 


e will be a Bar, which ſhews a Warranty may bar without 23. 
Dilcontinuance. | | 


n 
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| _ Diſſeilin, Seiſin. 


Smartle verſus Williams, Paſ. 6 W. & Mͤ. B. R. 
* 
N a Trial at Bar the Caſe upon Evidence w ( r.) 
as; A — 
? Han made a DVortgage fo2 Years to A. who without — 7 
the Yoztgago?'s Joining, afligned it to B. who afligned ar Moriga- 
it us - 01der whom the Plaintiff in Sjeäment claimed, genen 
2 as obſecked by Levinz, That tho he admitted the firſt joy cill De- 
* = might well aflign without making any Entry o; mar Pay- 
es the 8 is but Tenant at Will to the Men 
R 5 5 £110 | 1+ fi ſſign- 
= Tenant at Sufferance, * _ * * Poſſeſſion nn More. 


br 1 bat his Continuing in Poſſeſſion 
t 5 er. 37. 5. C. Pos 280.8. C. Holt 478, Sn — — ion does not turn the Term to 4 
* 


his 


— — —— ——— —ů—ů— 
>, 2 — — hy 


| — 


'Diſſeiſin, Seiſin. 


Co. Lit. 56, 
57+ 


been merely toztious. And as to the B2zinging an Cjettmenti 
was ſaid, that could not admit an actual Deveſting, fo as to tun 


The Court 
takes Notice 
that an E- 
jectment is 
only a ficti- 
tious Pro- 
ceeding. 


( 2. ) 
1 Sid. 385. 
Etfect of a 
bare Entry. 


Co. Lit. 181. a. 


1 And. 134. 
1 Leon. 210 


Ow. 96. 


his Moztgagee; yet the Aſſignment of the firſt Poꝛtgagte z. 
termined the Leaſe at Mill, and the Moztgagoz thereby deten 
Tenant at Sufferance, and his Continuance in Poſſeſigh z. 
veſted the Term, and turned it to a Right, ſo that it could nut h 
aſſignable without B.'s Entry on the Ho2tgago?'s Joining; tix 
it was at leaſt a Deveſting of the Term at the Election of the l 
ſignee accozding to Blunder and Daw's Caſe, 1 Cro, zo, 4 

B. the Aflignee had made his Election and b2ought an Ejeamy 
againſt the Moztgagoz, which admitted his being out of Paſſt 
fion ; and they ſhewed the Keco2d itſelf, wherein the Aflignee we 
Lefſo2 of the Plaintiff. Sed per Holt C. J. Upon Erecuting th 
Deed of Poztgage, the Yo2ztgagoz, by the Covenant to eng 
till Dekault of Payment, is Tenant at Will, and the au 
ments of the Yo2tgagees could only make the Yoztgago! Cy 
nant at Sufferance, but his Continuing in Poſſeſſion could never 
make a Diſſeiſin, no2 Deveſting of the Term: Otherwiſe if th 
Moztgagoz had died and his Peir had entered; fo2 the het 
was never Tenant at Mill, but his firſt Entry was toztious; v 
if the Moztgagee had entered upon the Moztgagog, and the Ht 
gagoꝛ had re⸗enter'd; fo2 the Poztgagee's Entry had been a Dy 
termination of the Till, and the Re-entry of the Mo2tnage? ha 


the Term to a Right, fo2 that was not bꝛought to recover th 
Mortgage-Term, but the actual Poſſeſſion only; fo2 the Recovery 
of which the Aſſignee of the firſt Moztgage had no other ay lit 
this, o2 to make a Fozcible Entry, which the Law fo2bids; un 
does the Aſlinnee appear a Party to the Reco2d, but only a Lein 
of the Plaintiff, ſo that this Record can be no Evidence 0 
Eſtoppel againſt him, and the Court will take I2otice that al 
Ejedment is dnly a fititious Pꝛoceeding fo2 Recovering the Pa 
ſeſſion which cannot well otherwiſe be obtained; and the Cat? 
laid in the Declaration oz confeſſed by the Defendant, is not il 
Entry that is real; fo2 it ſhall neither avoid a Fine, no? be (is 
cient Evidence to ſuppozt Treſpaſs fo2 the mean Pꝛolits. 


Anonymus. Trin. 3 Ann. B. R. 


ER Holt C. J. A bate Entry on another without an Erle 
ſion, makes ſuch a Seiſin only that the Law will diu 
him in Poſſeſſion that has the Right, and ſo are the Wows = 
vit & fuit inde ſeiſit. prout lex poſtulat, to be underſtood il Sf 
tial Qerdifs ; but it will not wozk a Diſſeiſin 02 Abatement u 
out actual Expulſion. 


DISTRESS. 


\ 


Walter verſus Rumball. Trin. 7 Will. III. B. R. 


| C1.) 

Rover fo2 ſix ÞÞogs ; ſpecial Uerdi# was found, viz. 107. ; -"_ 
That the Lands demiſed tying in two Counties, viz. Ces BR. 
Part in the Hundzed of A. in Wilts, and Part in the 7 0 ... 
Þundzed of B. in Southampton, the Leſſo: fo2 Rent Bärte in 

ear diſtrained in both HÞundzeds, and the Diſtreſs being not 542 #9 

nlevied in five Days, Notice was given to the Owner of the an B ln at. 
0ods, and then he ſent fo2 the Conſtable of A. who in the Pꝛe⸗ ferent Coun- 

nce of the Conſtable of B. ſold them in the Þund2ed of B. Et per d Olde 

ur, ift, Perſonal Notice is ſufficient, fo2 Notice is the Thing minittred by 

uired 2dly, Notice to the Owner is ſufficient againſt him in de Conte 

tober; but if the Tenant had bzought Replevin, that would — 

t have ſerved as to him, but he muſt have had Notice alſo. © 45 K. 3.9 
y, Tho the At requires the Oath ſhould be adminiftred by 

Conſtable of the Hundzed where the Goods are, and here the 

ſtable of A. adminiſtred the Oath in the Hundꝛed of B. where 

had no Authozity; pet this was held good, becauſe the Defen- 

it could not ſever the Diſtreſs, it being intire as the Canſe 

Is, and the Dund2eds contiguous, ſo that the Dziving was 

bful, and a Continuance of the firſt Taking. Sed per Cur. A 


litres in Middleſex ought not to be dꝛiven into a diſtant County, 
Hampſhire, 


olworch verſus Bettiſon. Mich. 8 Will. III. C. B 


Na Parco fracto tis no Objefion, That the Plaſ 
7 Naintiff ſhews no (2 ). 
= todiftrain; therefoze the Defendant cannot juſtify Break fg A 
* * and taking them out, tho the Diſtreſs was with- »irbour 

ue, becauſe they are now in atual Cuftody of Law; yet Cane. *b* 


Owner may 


dtc 2 a 7 7 
» Sefoxe impounding he might have reſcued. reſcue before 
dt afrerwards. 9 Co. 23-4, 1 Inſt, 47. b. 1 Roll. Abr. 673, Mod. Caſes 215. F. N. 2 


Vaſper 


- — — — N 
— - —— —— —— — 
— — — 


DISTRESS. 


— 


Vaſper ver. Eddows. Paſ. 12 Will. III. B N. Rot. 3 


2.2. 1 fo2 breaking the Plaintiff's Cloſe, &c. and tre 
Wes WW down his Gzaſs with Hogs, &c. The Defendant as to al 


— but one Hog pleaded Non cul. and as to that pleaded, That tþ 
Trelpelt are Plaintiff diſtrained it Damage-feaſant foz the ſame Treſpaſs, m 
leſs it be impounded it in the common Pound; the Plaintiff replied, the 
_ _ the Þog eſcaped without his Allent, and that he neither then m 
out his De- pet is ſatisfied fa: the Damage. Upon Demurrer it wag lain 
—— the Plaintiff, That the Þog was only as a Pledge, and thath 
died. could not tie it in the Pound, and where a Diſtreſs dies, the d 
Caſcs B. R. ſtrafner may diſtrain again. 3 Cro. 162. 2 Leon, 174. pl. 21, 
—— 155 13 H. 4. 17. 2 Inſt. 107. Cro. Car. 148. and that where oy 
pleads Levy by Diſtreſs, &c. he muſt conclude, & ſic nil debe, 
02 quod adhuc detinet. 28 H. 6. 6. 35 H. 6. 10. Raſt. 175. C 
Ent. 496. Of this Opinion was Gould J. contra Holt C. J. Tur 
ton and Powys, who held that there was a Time when the Þlal 
tiff could not have any Ackion fo2 this Treſpaſs, viz. while the hor 
was in the Pound, and 'twas the Plaintiff's Fault to put him 
a Pound which could not hold him; alſo it is the Diſtrainers 
Pound. F. N. B. 100. He might have put him in any other Plact 
even into a Pound covert; and he does not ſay it eſcaped abſqu 
vie os Lekectu ſuo; but abſque aſſenſu ſuo. Ik a Diſtreſs dies in th 
| Relb abr, Pound, the Action revives, fo2 the Diſtreſs failed by the Ne 
879. Pl. 2. God; otherwiſe where it eſcapes, eſpecially unleſs it be made t 
— lea. appear that the Plaintiff was in no Default; which is not donei 
this Cale; fo2 his own Default ought not to entitle him to am 
ther Action, noz ſubjeft the Defendant to a double Punichmen 
fo2 the ſame Cauſe, viz. The Loſs of his Pig, and the 94 
mages and Coſts of this Action. | 


(4) Vinkeſtone werſus Ebden. Mich. 10 Will. III. Bk 


Carth. 357- 
5 Mod. 359. 


Anchor and 12 fo2 his Ancho2 and Sails; upon Nat guilty pleads 
— -- a ſpecial Uerdi#-was found, viz. That the Yayo! n 
«ble fer Burgeſſes of Newcaſtle, by Cuſtom Time out of Find, % 
Fort Duties, uſed and ought to repair the Pot there, and had in Conlidft 
A6. 5 c. tion thereof a Toll of 5 s. per Chaldzon of all Coals erpof 
Holt 6744 to be paid by the Erpo2ter ; and foz that, by. the ſame cur 
han uſed to diſtrain any Thing diftrainable ; and that the" 
fendant, being Maſter of a Uefſel loaded with Coals intended 
be carried out of the ſaid Pozt, refuſed, and fo2 this they diſtin 
ed the ſaid Ancho2 and Safls, being Part of the Tackle * 
ing to the ſaid Ship; and if this was diſtrainable ther 1 
1 


DISTRESS a 


u the Defendant, otherwiſe fo2 the Plaintiff; And My. Northey, Special Ver- 
"ev, Chat the Concluſion of the Special Uerdi# being upon are arge 
\ ſpecial Point, the Court could doubt of nothing but what wag Point. 
ereby referred to them. Vide 5 Co. 97. 1 Cro. 21. Mo. 261. 
|. 420. However, the Court heard and over-ruled all the other 
dbjezions, and held, rſt, That it was not neceſſary the Town 

auld ſhew that they actually did keep the Pozt in Repair, fo2 

ir keeping the Pozt in Repair is not the Conſideration, but 
ir being bound by Cuſtom to do it. 2dly, That tho' the Baſter 
: not ſtritly the Expozter, yet as to Po2t-Outies the. Waſter is 
ways looked upon as ſuch, and is the Perſon ankwerable; fo2 
o put them to ſeek the Perchant to anſwer Duties is impyatti- 
able, and it is but reaſonable the aſter ſhould pay a Duty fo? 
he Benefit of the Pozt, and that the Town ſhould have the Du- 
y who are to maintain the Poꝛzt. | 

as to the Oiſtreſs, it was argued, That the Inſfruments of . 8. 25. 
Trade are not diſtraſnable, viz. A Bilftone is not; Averia ca- Blat 135: 
are not; a Hozſe in a Smith's Shop cannot be diſtrained; « Jon. 197 
hat the Goods ſtibje to the Toll only can be taken, and 6 
as Part of the Ship and going from Market. Vide 3 Cro. 227. 35 
14 Dy. 199. 1 Leon. 231, 105. 3 Cro. 550, 569, Noy 68. 
Inſt, 47. 1 Sid. 348. Dy. 312. | | 
On the other Side it was ſaid, Averia carucz are not pꝛibileged 
here there is no other Diſtreſs, Vide Stat. 51 H. 3. 2 Inſt, 122, 
33, 565. So it is of Inſtruments of Trade, as if there be 
po Pilſtones, 02 averia otioſa. Mo. 214. Dy. 302. Godb. 67. 
w. 139. A Boat is diſtrainable, ergo a Ship, and ergo a Sal 

a Ship, Dy. 117. pl. 73. | 
Sed per Holt C. J. The Duty ariſes from the Goods loaded on 
card the Ship, with which the Maſter is chargeable , therefoze 
e Ship and every Thing there of the Baſter's, is chargeable as 
las the Goods, And the Defendant had Judgment. 


Cisbourn verſus Hurſt. Hill. 8 Ann. C. B. 


N Trover upon a Spectal Uerdif the Caſe was, The Goods (5. 
in the Declaration were the Plaintiff's, and by him delivered under. 
_ to one Richardſon, to carry down to Birmingham. ry Goods of 
P - ardſon was not a common Carrier, but fo2 ſome ſmall el Perſons 
mr laſt paſt bzought Cheeſe to London, and in his Return Io for ine 
the » Cech as he could get to carry back in his Waggon is a common 
wm ountry ko; a reaſonable Pzice: When he return'd Home, e Gg, 
— — Waggon with the Cheeſe into the Barn, where it con are privi- 
rained + Nights and a Day, and then the Landlozd came and lese. 

Inn - Cheeſe fo2 Rent due fo2 the Poule, which was not 

wn, ot a pꝛivate Pouſe * _ it was agreed per Cur. That 


Goods 


0 — — 


50 DISTRIBUTION ” 


" 


— — 


Goods delivered to any Perſon exerciſing a publick Trade 01, 
ployment to be carried, wꝛought o2 managed in the Clay of j; 
Trade oz Implop, are fo2 that Time under a legal Pꝛoteig 
co. Lit. 47. and pꝛivileged from Diſtreſs fox Rent; but this being a puh 
«.b  _Cndertaking required a farther Conſideration; and it was ret 
Ante pl. ns ed, That any Yan undertaking fo2 Þire to carry the Goods gy 
Perſons tndifferently, as in this Cafe, is, as to this Paulin 
a common Carrier; fo2 the Law has given the Pyivilege in k. 
fpet of the Trader, and not in Reſpe# of the Carrier; am ; 
Noy 68. Cafe in Cro. El. 596. is ſtronger. Two Tradeſinen bzought thy 
Wool to a Neighbour's Barn, which he kept fo? his pyivate ay 

and ft was held that could not be diſtrained. | 


Domina Regina verſus Speed. Mich. 1 Ann. B. R. Vide Ci 
Information. 


* 
"FF f * * at FY 
_ 
— 
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Pett werſus Pett. Trin. 12 Will. III. B. R. 


1.) R. Lechmere moved fo2 a Mandamus to the Odin) 
— to make Diſtribution on the 22 & 23 Car. 2. cap, 16 
dren eannot And the Queſtion was, Mhether the Bꝛother's Enn 
— ſon ſhould have a Share with the Daughter of the e 
children. ficr of the Inteſtate? The Wozds of the Att are, Provided" 
3 Salk. 138. Repreſentation be admitted amongſt Collaterals after Brother 
— n. and Siſters Children: And it was urged that this Ai ws i 
459. remedial Law to pꝛevent the Yiſchief of Adminiffrato?s ſue 
Hole 59. , {NF away the whole perſonal Eſtate of the Inteſtate, and thi 
2:5 *foze to be taken largely; fed non allocatur per Cur. Fo) BY 
Ray. aos, thers Childzen are the Childzen of the Inteſtate s Byother; K 
4738. the Tnteſtate is the Subjet of the Ar; it is his Eftate, i 
x Vent. 307, Aike, his Childzen, and by the fame Reafon his B2other's CO 
+ + won den; fo2 he is equally the Cozrelative to all. Vide ! \ 
2 Mod. 204. Tracy's Cale, in which Holt C. J. fafd a Conſultation vas 
2 Lev. 173- [aff awarded, 


3. 
2 Vent. 317. 
3 Keb. 669. 2 Jo. 93. Style 174. All. 36. Moll. 316, 369. 1 Vern. 170, 233. 


, Black 


_ 
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Backborough verſus Davies. Paſ. 13 Will. III. B. R. 


Dminiſtration being granted to the Gzandmother, the Aunt „ . 
moved kor a Mandamus to have it granted to her, which was led ro bi 

rnicd, (quod vide Title Adminittrator, pl. 6.) and now ſhe moved ade 

un Mandamus ts have a Diftribution, being in equal Degree; mower, he 

10 D2, Lane urged ſhe was not intitled to it, being not ſo near lauer being 

« the Gꝛandmother; fo2 the Sꝛandmother ſtands in the Place. of —— 

he Yother, and is in the ſecond Degree to the Jnteftate : The ce. B. R- 

unts are the Daughters of the G2zandmother, and the Daugh- 6. 

rs cannot be in equal Degree with their Mother. Befoze the 
tat, 1 Jac. 2. c. 17. Jf one died without Wife c2 Child, his 

pather had all, and his Siſters and B2others nothing. The 

ather ſurviving has all at this Day; and the Reaſon of making 

at Ack was, becauſe the Yother might marry and carry all a- 

jay to another husband. Et per Holt Chief Justice at another 214 Low of 

day, No Mandamus ottght to be in this Caſe. By the Com: — — 

01 Law, bekoze and at the Conqueſt, the Childzen both male rance. 

id female inherited alike, and the Eſtate, whether real oz perſo⸗ 

al, deſcended to all equally, Seld. Eadm. 134. Lamb. Sax. I. aws Half Blond 

; fo, 167. In the Reign of H. 1. Females began to be excluded sb An 
to the real Eſtate, and the Bales inherited equally the Sa⸗ »bole Blood. 

e Land. Glanv. I. 7. c. 3. At that Time the Land delcended vent. 3:3: 

the Father, ik the Son died without Iſſue. Lamb. 202, 203.1 Cha. +. 

L. Hl. 1. c. 75. Ind pet about this Time, oz in the Time oke, Þ 5 

2. the Father and Mother began to be ercluded as to the real Rep. 555. 

ate, but not as to the perſonal. And as by Common Law 

ather and Mother were nearer than Bꝛother 02 Sifter, Gzand- 

ther and G2andmother are nearer than Ancle and Aunt. And 

Ie ©2a1dmother in this Caſe is the Root of the Kindzed; where: 

the Atint is only a Bꝛanch. | | | 


Irchbiſhop of Canterbury ver. Willis. Hill. 6 Ann. B. R. 


ER Cur. Any Perſon that is intitled to Difttibution within-, (3: ) 
— Stat. 22 Car. 2. c. 10. is by Conſequence intitled to ſuc nn 

. dniniſtrato2 in the Ecclefiaſtical Court to matze good his counr. 

count by P2oofs, and Examination upon Dath, as a Legatee ro 6 
against an Executoz befoze that Statute, Vide the Repozt 


his Caſe at large, Title Exccutors. 


K k 2 DOWER. 


DOWER. 


Mordant verſus Thorold Bar. Trin. 2 W. & M. ZI 
Intr. Hill. Ult. Rot. 340. 


5 HE Plaintiff bzought a Scire facias as Adminiſtaty 4 
Tenant in the Lady Thorold, upon a Judgment in Dower obtin 


Dower dies 
before Wric med by her againſt the Oefendant, to have the Ualue g 
— the Damages, Coſts, meſne Piofits and Male, än 


Adwioiftra- the Time of the Death of the husband, qui quidem valor ating 
tor cannot ad 670], which Judgment was removed by Writ of Erro1 of 
ering Se. of C. B. into B. R. and there affirmed; after which, and bein 
mages and the Writ of Inquiry erecuted, the Lady died, and Adminiſtz 
28 Pro- tion was committed to the Plaintiff, who bꝛought this ut. 
Carth. 133. The Defendant pleaded that no Damages were adjudged to th 
3 Lev. 275 Feme in her Life-time, &c. And the Plaintiff demurred, andtk 
11e.:8.75 Court reſolved that this was a good Plea; foz if Damages ja 
Yelv. 112. been aſcertained upon the Mrit of Inquiry, and Judgment this 
> ma 281. upon, they had then veſted in the Inteſtate as a Debt, and th 
1 Show, 91, AdMiniſtrato2 ſhould have had them; but ſhe dying befoze the in 
Carth. 133. Judgment, and when the Damages were due to her only by wy 
"ole 305- of Satisfaition fo2 an Injury, which is in Nature of a Treha 

and the Writ of Inquiry being in Nature of a perſonal Action in 

them, it dies with the Perſon, and a Scire Facias lies not fo} t 
3 Mod. 281. Crecuto? o2 Adminiſtratoz. Judgment fo2 the Defendant, 

126. 3 Lev. 275. Shower 97. S. C. | 


Burdon ver. Burdon. Paſ. 3 W. & M. B. R. Rot. 207 


C's) Ee on a Judgment in Durham in a Writ of Dower; t 
13 Defendant after Imparlance had pleaded Detainer of Clit 
Charcers iv» ters, and upon Demurrer Judgment was given by the Can 
noPle« after fog the Demandant, which was now aftirm'd; fo2 per Cur. 
„ Ge 1d. that pleads this Plea muſt plead, That krom the Time of 
19. 8, Death of his Anteſtoꝛ paratus fuit & adhuc paratus exifit lol 


42 183. ſign her Dower, ik ſhe would deliver the Charters. 


Ti 


— Q WE R. F: = 253 


g_—_— 


he Lord Gerard er. The Lady Gerard. Hill. Will. II 
B. R. Intr. in C. B. Mich. 5 W. & M. Rot. 445. 


RROR of a Judgment in C. B. given in a AUrit of Dower, MLA 
where the Tenant as to Part confeſſed the Aon; and Judg: 910%, 
ent was given in C. B. and a Milericordia entered againſt the ofthe capital 
-enant; and as to the Reſt, the Tenant pleaded, That the Fel- Mefuge.. = 
age in Demand had Time out of Wind been call'd as well Ge- cord at lerge 
ard's Bromley as Bromley-Hall ; That Sir Tho. Gerard wag io Lev. En- 
ried thereof in his Demeſne as of Fee, and being ſo ſeiſed, King 3 
ames I. by Letters Patent under the Szeat Seal of England, 8. c. 
cated the ſaid Sir Tho. Gerard. Baron of Gerard's Bromley, and * Les 
hat he was commozant with his Family in the ſaid Capital Met. Cod. 354, 
age, and ſo the Meſſuage in Demand became, and had ever Skin. 592- 
Ince continued, caput Baroniz, and bzings vown the Deſcent both 5. . 
f the Barony and Peſſuage to Himſelf, and demands Judgment, | 
ok the third Part thereof the Demandant cught to be endowed. 

he Demandant demurred, and Judgment was given in C. B. 

2 the Demandant, and another Miſericordia entered againſt the 

enant, who now bꝛought Erro, and aſügned fo2 Err9?, 

iſt, That the Demandant ought not to be endowed of Caput co. Lit. 165. 
aroniz, becatiſe it is fo; the Honour of the Kingdom to have the 

Chief Seat kept intire; and fo2 Authozities were cited i laſt, 31. b. 

Abr. Dower 180. Brat. lib. 2. 170. b. P. 4 H. 3. Rot. 7. 

2dly, That there ought not to be two Miſcricordia's ; fo) 'tis Ante 54. 
pugnant to this Yarim in Law; Quod- nemo bis punictur pro 
no-delicto ; and ſo. is Specot's Caſe, 5-Rep. 57. and Peyto-'s 

Tale. 9s to the firſt Point, Serjeant Wright and Pz. Northcy 

the Defendant in Erroz argued, that the Authozities cited of 

he other Side, were of feudal Baronies, ok which there were not 

1) remaining at this Time ertept Arundel; of which Opinion Feuda! Ba- 
rte the whole Court; Et per Rokeby J. That was the Gzound Nel, , 
r went upon in C. B. Et per Holt C. J. Feudal Baronſes were Day, excep: 
den the King in the Creation of the Baronies gave Lands and Arundel. 
ents to hold of him fo2 the Defence of the Realm, But the 

ing could not make this a Barony which was in the Seiſin of the 

rards bekeze. As to the ſecond Point the Counſel argued, 

hat here were two Delays, which are two ſeveral Offences, and 

"0 (rveral Judgments, and therefoze there ſhould be two ſeveral 
merclaments ; 2 Leon. pl, 231. 1 Ro, Abr, 213, 218, Barry's 

4 = Abr. Judgment 32, Raſt. Ent. 19. Co. Entr. 169. b. 

b at opecot's: Cale was not againſt this, becauſe the ſecond 

- there was erroneous, there being ns Delap in the De⸗ 

ite jc n l merciament, 16, 17, 36. ſulinuates, that where 

e is a final Judgment given, there muft be a Miſericordia, 


and 


Ll 
> 


*% EJECTMENT. 


and then, if there is a new Delay, there muſt be a new Micra 
dia, and Pcytoe's Caſe is only a Saying. of the Connſe], In 
Judgment was affirmed by the whole Court upon both Pain 
Vide ante 54. pl. 1. * I ee EY 


Bates Caſe. Hill 9 Will. III. C. B. Ne 


PR, So T Event fo2 Life, Remainder to Truſtees fo? ninety-i 
ATenearfor Years, Remainder to Tenant koz Life in Tail, Tex 
ainderfor ko? Life dies, his Mike ſhall be endowed notwithſtanding the 


mainder for 


Years, Re- tetbening Eſtate; fo2 that being fo2 Pears only, is not to ben 


2 garded: At Common Law the Freeholder might deffroy it jy; 


A's Wife keigned Recovery; if the Remainder in Tall had been in a Sun 
ſhall be en- ger, lt would not have obſtruited an Ackion of Waſte, and ast 
f the meſpe Tale is, the Party died ſeiſed of an Eſtate⸗Tail; otherwic i 


if the meſne 


Remainder would have been if the mean intervening Eſtate had been faz lit 


pac been for fo; that had obſtrufted Dower as well as Waſte. 


Poſt 291. 1 Leon. 168. 46 E. 3. 24. b. 22 E. 3. 3. Co. Lit. 42. & 1 Rep. 133. 4. 


E J E CT ME NI. 


Knight verſus Syms. paſ. 4 W. & M. BI. 


61.) Jectment of five Cloſes of Arable and Paſture, calld 
Carrb. 204. containing twenty Acres in D. Upon Not guilt 
— pleaded, Gerdick was koz the Plaintiff, but Judgnn 
Declaration was arreſted, becauſe Ejegment lies not of twenty dan 


moſt hew qrable and Paſture, without ſhewing how much of the one, in 
op how much of the other; and Clauſum does not help the Patttt 
of Land. PFurlinga is a known Weaſure ; ſo is bovata, hida, carucz, 
2 * Clauſum is not ſo certain in Law, and the adding a Nam # 
Herl. 146. the Cleſe is nothing; and Holt C. J. affirmed Savills Caſe (i 
Lit, Rep. Law, Vide 2 Cro. 435. contra. 


301. 
Palm. 413. Cro. El. 339. Ow. 18. Styl. 194. 1 Sid. 229, Comb. 198. S. C- Holt 263. 


Wht 


: of 


— — 


EI E CT NME NT. 


= 


Whictingham ver. Andrews. Mich. 4 W. K&M B. R. 


a : 2. 

Rror of a Judgment in Cjeftment in the Court of Durham, 8 af 

and the Declaration was De mineris Carbonum, without ms 
ewing the Number of Pines. It was not gueſtioned burt an pocua, ich- 
ment lies of a Coal-Wine, 2 Cro. 150. But the Jncer- ol —.— 
inty in not erp2eſſing the Number was doubted: Foz the Plain- en ia Dur- 
f it was urged, That the Courſe was ſo in Durham, and that ban. 
e Declaration was accozding to the Plaintiff's Leaſe ; and ag 2 “ 364. 
is was the conſtant Courſe in Durham, ſo it was well enough 4 Mod. 143. 
derſtood in thoſe Parts, comparing it to the Ejetment fo2 ſo _ _ 
any Acres of Yountain, in which Caſe this Court would not 2 

ſe the Judgment, but wait to the Juſtices in Ireland to certt- Hard. 38. 

whether the Pꝛactice there could warrant ſuch Ejetments, and 1 Noll. Rep. 
ing certified, this Court did not reverſe the Judgment. And here 483. 
e Court were ſatisfied (ſuch Czetments were uſual in Durham, Cro Jac 1 50. 


d affirmed the Judgment. 7 201. 


Smartly verſus Henden. Hill. 8 Will. III. B. R. 


N Ej:ament fo2 empty Houſes, a Leaſe was ſealed upon the at? 

Land, and a Declaration delivered to the caſual Ejetoz, and emen 
dgment and Execution had; yet becauſe they had not moved Hoofes. 

} a perempto2y Rule to plead, the Judgment was ſet aſide, Lill. 458. 


d itt ſuch Caſe there muſt be Affidavit of the Sealing of the 
ale, Entry, &c. 


Anonymus. Hill. 10 Will. III. B. R. 


Bought an Ejetment in C. B. and at the Aſſizes was non- (4. 
» ſuited, and Coſts were taxed upon the Nonſult; the Plain- Noofur in 


ought a new Eje#ment in C. B. and a Rule was made to Ejedment 
all Pꝛoceedings till the Coſts of the Nonſuit were paid. Then vrovghe in 


bought an Ejedment in B. R. and upon pꝛoducing the Rule of n. 5 
-ourt of C. B. the ſame Rule was made here. Coſts paid. 


Anonymus. Hill. 10 Will. III. B. R. 
(5-) 


— was made fo2 a Rule to plead in Ejetmeut, and the —— 
dan aut was, That the Declaration was delivered to the and Acknow- 
"lt of the Tenant in Poſſeſſion ; and alfo that ſince that the meme 


the Tenapt 


= "n Poſſeſſion had wzote a Letter to him, which he verily ms ke 
o be his Hand, deſiring him, being Attozney fo2 the £*iv's ir, 


ſuthcienr, 
Plaintiff, : Lin. 45s, 
| 499+ 


EJECTMENT. 
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Plaintiff, to intercede with the Leſſoz (who was a Boytgay 
fo2 Fozbearance ; and the Rule was granted. 
Underhill ver. Durham. Trin. 11 Will. III. RI 
( 6. ) HE Plaintiff moven that the Landloꝛd might be joing ; 
way be je- 1 Defendant with the Tenant in Poſſeſſion; but it was v. 


ed « Defen- nied; fo2 the Court cannot compel him without his Conley 
cant if be otherwiſe if he requeſt it himſelf. In another Cauſe a Pon 
bur is nor WaS made on the Behalf of the Landlozd, that he might be my 
compellable. N Defendant; and the Pleintiff oppoſed it, becauſe he was a Par 
8. C.“ liament-Yan. Et per Holt C. J. He muſt be joined, and 
Lil.Enr. 192. cannot compel him to waive his Privilege. Et per Darnell 

Perſon pꝛivileged cannot be joined to be a Plaintiff, but he my 
7 Lill. 497, be made a Defendant, fo2 every one cught to be allowed to n 


fend his own Right. Quare. 


Hollingſworth ver. Brewſter. Hill. 11 Will. III. CB 


( 7-) "ING James I. by his Letters Patent granted the Jmpy: 
— See WM pꝛiation of Aldgate to B. and his Heirs, reſerving the Rig 
the Name of Of Patronage, &c. and a Covenant on the G2antee's Part u 
a Meſſuaze. pay the Chaplain 10 l. per Annum, there being no Uicaridge a 
— qpongy dowed out of this Jmp2opziation. K. Charles II. made Dy, Ho 
fend quoad lingſworth Chaplain o2 Curate by G2ant under the Gꝛeat 2d, 
Buty e Under which he enjoyed it many Pears, Brewſter the Afignte 
perform Di- the JPatentee bzought an Ejetment, and delivered a Declaration 
vine Service. tg the Defendant, and had Judgment by Default, and Poſſeſiq 
co. 25-d. delivered him upon an Habere facias Poſſeſſionem; and Mz. Itty 

ney General Trevor moved, That the Doftoz having no Right! 
the Poſſeſſion, but only a Power to enter in onder to pu 
which the Defendant kept him out of by Colour of this July 
ment in Ejetment and Execution, might be reſtozed; and S0 
jeant Darnell on the ſame Side inſiſted, that the Judgment! 
irregular, becauſe no Declaration was delivered to the os 
in Poſſeſſion, and that the Church was not within the Deu! 
a Meſſuage and Lands. Sed per Cur. It the Doito2 has no B. 
to the Poſſeſſion, he is not concerned, and therekoꝛe cannot 9 
plain of the Jrregularity of the Pꝛoceeding: And as be 
Mich. 1 Geo, Pꝛeaching there, he ſhould have come fn and mov'd fo? a 1 
B. R Price Rule to defend only quoad a Special Right of Entry ore 
verſus Jones, Divine Service. No Body can complain of Irregularity a 
—_— * Cjetinent, but the Tenant in Poſſeſſion, oz the Landlo?d. 


Scrj. Sal- ſure a Church is a Yeſſuage, and may be recover d by that Kan 
leid Mo- in a Præcipe: But we will hear you again as to that. 


tion. SIP 


And 
I 


E 


„ 


Anonymus. Paſch. 12 Will. III. B. R. 


HE Plaintiff had Judgment in Ejeäkment, but was hung . 
up by Jnjun#fon, lo that the Term expired. Mz. Wil- cannot be 
ms moved to enlarge the Term, the Injunction being now dif: enlarged. 
ped. Sed per Holt C. J. We cannot alter Recos. J have r 
5 ind to build a new Clock⸗houſe. Note; The ſame Motion 

nas made Paſch. 3 Ann. B. R. by M2. Wilkinſon, and denied fo2 

the ame Reaſon ; and ſaid, That it could not be done without 

nſent, and that in Sir John Roll's Caſe (which was cited) the 


Cerm was enlarged ; but it was by Conſent, 


Anonymus Trin. 12 Will. III. B. R. 


hes Ejectment fo2 Lands in Middleſex, the Declaration was « 9. » 
delivered after the Efſoin-day of Michaelmas Term; the Plain⸗ ay 8 

tif let that Term paſs without doing any Thing, and allo till cjapſea che 

the laſt Day of Hillary Term in like Manner, when he mov'd koz Plainciff | 

a Rule to plead, and fo2 TWant of a Plea, ſign'd the Judgment: nau None 

and the Court held this to be a Surpziſe upon the Defendant, 

02 when he let all Hillary Term flip without doing any Thing, 

bithin which Time he might have had a Trial, he ought to have 

given freſh Notice: As in Caſe a Ban lets an Afſizes paſs in 

118 without pꝛoceeding; wherefoze the Judgment 

Was allde. | 


Fenwick's Caſe. Mich. 1 Ann. B. R. 


\ Dotion was made to make the Lefſo2 of the Plaintiff's ,.c 10.) 
Wife a Defendant in Ejetment, the Plaintiff's Title be⸗ — Fog 
1502 a p2etended Intermarriage, which was controverted. Et dan in E- 
r Holt C. J. To make the Landlozd a Defendant in Ejement Jene. 
$ of Right; fo2 otherwiſe he might loſe his Poſſeſſion by Com- Hus band is 
nation between the Plaintiff and Tenant in Poſſeſſion : And Leffor of the 
je Court inlined to grant the Motion, becauſe there could Inte vi. 6 
X10 Tnconventence, and it would make the Uerdf# moe conſi- Poſt 650. 
rable; but in Regard the Mike lived in Cheſhire, and muſt gb 1565 


zue fourteen Days Notice of Trial, and the Defendant would 136 


Nt waive that, the Court perceived it a Trick to put off the Holt 263, 
al; (g nothing was . | * | ty 266. 


LI Withers 


* 
— 


8 ___ EJECTMENT. 


— 


———— — — — * 


— 


Withers verſus Harris. Mich: t Ann. B. R. 


(11-) A N Habere facias Poſſeſſonem was ſuch aut upon a Ty; 
—— A in Ejesment, after a rar and Day paſt after the Ih 
pd abtalned, without fiiinix out a Scire facias; And Montague tym 
the Year «nl that there ought to be a Scire facias, and tited 1 Sid. 361. 2 jy 
Day without 307. Williams contia agreed there muſt be a Scire facias fy jy 
— „ Damages, but not as to the Term; fo? till the Reign of giy 
317. Chatles II. it was dotibted whether a Scire facias would {ie n! 
_ oy be Judgment in Cjetment, as appeated by 2 Keb. 55. 1 Sid z. 
her by che ulld bekoze that Time ns Scire facias had been bꝛought; an 
Plaintiff or Plaintiff here, as in the Cate of a real Aﬀion, may execute: 
1 Judgment in Ejeäkment by Entry without a Writ of Execum 
S.C. 2 Sid. 156, 1 Rol. Rep. 215. Noy 11. Palm. 263. Holt C. 
Far. 5,7, 29, ſaid, That as to the Poſſeſſion of the Land, an Cjetment un 
Jo. 64, 6% real, and was the only Remedy fo2 a Terms? ko Pears, an 
falify Re- Recovery in Ejettment binds the Rſght and Intereſt of him the 
Degen, has the Jhheritance, and makes a Title in the Plaintiff, a 
3 Salk. 319. {heref02e the Scire facias is ag neceffary in this as in any ttu d 

Holt 77,265, tion; and in a Scire facias on a Judgment in Ejetnient, he thi 

hath the Inheritance cannot falfify, tio2 can his Heir in Frein 
ple, noꝛ any one that claims under him, except the Jſſue in Cai 
and he cannot falſify ſuch a Recovery in the Point tried, but an 
1 the Caſe of a Judgment by Default, oz elſe by ſhewing that tz 
efendant's Anceſto2 made but a feint Deferrce, and did not ib 
ſuch and ſuch Pieces of Evidence as he ought to have done, mt 
therefo2e there is no Reaſon why this Caſe ſhould differ from! 
general Rule of Law; ſo it was oꝛder' dz that a Scire faciasſho! 
go againſt the Tertenants as well as the Dekendant: And ouch 
J. obſerv'd, That in Annuity a Scire facias lay upon a Judguen 


Fenwick werſus Groſyenor. Paſch. 2 Ann. B.! 


„ 
156. 217005. R. Fenwick obtained Judgment on a Cicrdit in Cjefii 
| by pe ame V on his Demiſe againſt my Lady Groſvenor; upon this! 


and enyick. Lady bzonght a Writ of Erroz, and pending the CUrit of 
if _ to delivered a Declaration in Ejetnicnt to the Tenants ny 
Bos lemon, upon her own Demiſe ; and now the Plaſntiff mud! 
and Defth- the common Rule, and it was denied; koz per Holt C. J. 
Welt ef E. new Sjeüment ſhall be brought by the Defendant after Patz 
ror, he ought againſt him, till he has quitted the Poſſeſſton, 82 the Cen 
not to _ have attoꝛned to the Plaintiff, ſo as he be in Poſſeſſion, = 
« now =" Defendant out; fo2 if the Plaintiff gets Judgment in tl! 


x Salk. 648. Cjettment, and the firſt Judgment is affirmed, then he i 
Hol 265, 4 
266. 


n 
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edleſs and ineffettual by this riding Judgment, upon which he 
— out Execution to recover bis Poſſeſſion, The 9g 5 Mod. 88, 
udgment againſt the caſual Ejeitoz is in the Power of the Egurt 5 vc. 18, 
pon what Terms the Court thinks fit. My Lady muſt ſhew us 22, 30) 
| different Title, 02 we will not grant the Rule, 

The ſame Thing was done in another Cauſe, Hill. 2 Ann. B. R. 
ghere the Defendant in Cjetment pending a Urit of Erroz, de⸗ 
ivered a new Declaration in Ejement, and the Court wag mo- 
ed that the Coſts might be firſt paid, The Court thought the | 
payment of Coſts ſuſpended by the Writ of Erroz ; but ſtayed all 
Things fo2 the Reaſons befoze given. $5 


irtle verſus Hearon. March 26, 1702. Ad Aſſiſas 
coram Holt C. 7. 


Jeament was byought by the Leſſoz againſt the Leſſee on a « 13. 
Condition of Re-entry foꝛ Non-payment of Rent, and upon 1a Ejet=ene 
Trial befoze Holt C. J. Broderick urged, That an adual Entry don e Re. 
nd Ouſter was necefſary. Holt C. J. anſwered, That true it entry, Proot 
as rhe Law had been held ſo, and accozdingly it was p2atiſed till o, wel En 
be Caſe of Withers verſus Gibſon 25 Car. 2. Vide 3 Keb. 218. * not 
In which Caſe Hale C. J. ruled the Law to be otherwiſe upon a receſlry. 
rial befoze himat the Aſſiʒes in Bucks, and held that the Eankel - 5 ** 

on of Leaſe, Entry and Duſter, was ſufficient 2 That upon this 

pinion of his a Cale was made and moved in Court, where all 55 5. 
e Judges concurred with him: That accozdingly it was held _ 2 
 Scroggs C. J. in the Caſe of Sit Robert Pye verſus Billing. Sund. 319. 
Vent. 332. But that notwithſtanding this it became a Mneftion 

Nein after the Revolution, and that he himſelf doubting about it, 

— -_ again in — — his Bꝛothers were all gf 

Id (0 it was ruled in this Caſe. A ; TOO * 
NB. Suppoſe an Entry is requi 
102 of a Plaintiff. J take 
neral Rule, but only the 
refoxe in ſuch a Cafe the 
his Leſſoz. And Hale fn 1 
lle only confeſſes that the 
not that he had a Pow 
de ſuch a Leaſe, 
41441 him, but ho 


Turner verſus Barnaby. Trin. 2 Ann. B. R. 


Efcament, it at the Trial the Detenda ppear 
ur We . at will nat a 
3 o_ Entry and Putter, the Courſe is 40 kal dhe De. | 
the Pauble Attozmey, if he be within the Rule; aud ien to ve Stegs. 
44 aui himſelf and nonſuit him; and then upon the Re. te-Loate. 
e Poſltea, Judgment will be given againſt thecaſual Ezettoz, 47 +54 
Mod. Caſes, &c. 22 fr C. Poſt 566, 649. Caſes B. R. 564. . 723. 
2 
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260 Entry Forcible. 


— 


Allo the Paſter will tar Coſts upon the Rule fo? confeflingl;y 
Entry and Outer, and, if theſe be demanded of the Detemm 
and not paid, the Court upon Affidavit will grant an Attachmyy' 


Anonymus. Paſ. 4 Ann. B. R. 

615.) JF HE Plaintiff in Ejedment is a mere nominal Perſon, a 
— Truſtee fo2 the Leſſoz, and ik he releaſe the Action, of 
Contempt. A{tion de bꝛought in his Name fo2 the mean P2ofits, and hen 

leaſe it, he has been committed fo2 Contempt: Per Holt C.J, 


25 Entry Forcible. 


The King verſas Harris. Pal. 11 Will. III. NI 


(1) 13s 
Naukdes F an Inquiſition of Forcible Entry comes into this Coutth 
remov'd into Certiorari, there can be no Reſtitution, if either the Dt 
— — kendant traverſes the Fo2ce, o2 pleads thꝛee Years quiet pu 
be if Defen- ſeſſion befoze the Fozce; fo2 theſe muſt be tried firſt: i 
Gant traverſe Holt C. J. remembzed the Caſe of Sir Robert Atkins and th 
— Tears Lozd Brounker concerning St. Catherine's Poſpital ; there a 
Poſſeſſion. Indickment of Fozcible Entry was bꝛought into B. R. per Cert 
1 Ven 165, Tari, and my Lozd Brounker pleaded that the late Maſtet (Mou 
3 Salk. 170. tague) and Bꝛethzen of the Hoſpital were ſeiſed in Fee in Bic 
Comb. 328- of the Volpital, and ſo continues it to himſelf, and that he,! 
elt. $75" had been in quiet Poſſeſſion fo2 thꝛee Pears nert befoze the fan 
5 Mod. 443. to which Plea ft was never replied, Per Holt C. J. upon 


cos. R- Potion of Sir Will. Williams, 


The King verſus Dorny. Mich. 12 Will. III. Bk 
888 : | " 07 x] 7 


Tenant at N Inquifition ot a Forcible Entry was, That the Defend 
IO — A & al. in Meſſuagium exiſtens a School-Houſe adtunc er 
Starure. Er. ſten, tenement. J. S. intraverunt & eum diſſeiſit. expulſ. & ch 


— 4 extratenuerunt. Mz. Thompſon objefted, That it does not aff 


 alledeed.. what Eſtate J. S. had, ſo that he might be but Tenant i — 
c. N. B. aas, which is not within any of the Statutes. Mz. Lechmere cam 


5 Mod. 321, 447. Far. 123, 115, 138. Holt 2 67. S. C. Caſes B. R. 417. Cal, ant, pi 


4 
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Sl. impozts that he had a Freehold. Vide 3 Leon. 102. 3 
277. All. 49. Sed per Holt C. J. Pere is an Entry upon J. S. — 203. 


Mod. 195. 


4 94. 
4 ng Erpulſion exp2efly alledged; and the Diſſeilin ought to os — 
2 HAWK. 293» 


aſitively charged ; the Clos being expelled and diſſeiſed they 7 gx. 
eld him out, are a Concluſion without Pꝛemiſſes. Vide 1 Sid. . 
102. Poſſeſſionat. is fll. 1 Ven. 306. Diſſeiſivit is ill; cited by Gab ant 125+ 


NM, Thompſon. The Jnquiſition was quaſhed per Cur. 


E R R O R 


Howard verſus Pitt. Trin. 4 W. & M. B. K. 


Reſpaſs againſt four Defendants; the Plaintiff recover d (1. 
in B. R. Erro2 was afterwards bzought in Cam. Scace. Nbere 435 
where it pended a Pear, and then abated by the Death — 
of one ok the Plaintiffs in Erro2; then another Urit batesin Cam. 
pas bꝛought, which pended half a Pear, and abated by the Death — _ 
f another Plaintiff. The Plaintiff in the oziginal Action ſcefng nor in B K. 
d new (Writ of Erro2 bzought a third Time, and thinking him- ibo 
if at Liberty, ſued out Execution by Ca. Sa. againſt the Survi⸗ — 2 
s. Serjeant Levinz moved fo2 a Superſedeas to this Ca. Sa. Yelv. 7. 
re it was agreed, 1ſt, That there was no need of a Son ,, 
cire Facias to revive the Judgment againſt the Survivozs, but 3 
- was ſufficiently revived by the ſeveral Writs of Erroz. 2dly, 8 
ere a Writ of Erro2 determines in the Exchequer-Chamber zielt i. 
1 — 02 Diſcontinuante, the Judgment is not again in 
* there be a Remittitur entered; fo2 without ſuch Remitti- 
4 = appear to the Court of King's Bench, but that the 

nn as machn uf dl Cant, bt 10 deb an 

0 

Leon, 197, was denied. FU 25 * mY __ _ 


Parker 


* Carth. 282. 


II 


— — 


— 


— 


Parker verſus Harris. Mich. 4 W. & M. B. N. bn 
62.) Trin. 3 Rot. 27. | 
Where the 


bingo, EBT to: Rent in CB. upon two ſeveral Demiſeg, art 
— which was, Reddendum after the Rate of 18 J. per Annum. 
reverſe, they ter Judgment foꝛ the Plaintiff, the Defendant bꝛought a Wit 
udgment; Err9? in B. R. The Court held that Reddendum after the Ritt 
otherwiſe if mag void fo2 the Jncertainty, and fo2 this it was held the Jyy 
rhe Defer- ment ſhould be reverſed: Then it was a Queſtion what Juda 
—_—_ the Court ſhould give, Whether as the Court below ſhould jay 
Poſt401,403- given, viz. Judgment fo2 Part, and a Nil Capiat f02 the ref 
Mang 02 a bare Reverſal 2 Et per Cur. There Judgment is given f 
— 3: the Plaintiff, aud 4 7 =. — Z = hal th 
314 be Judgment to reverle the fozmer Ju , uit ion 
— ly to be eaſed and diſcharged of that Judgment: But where th 
5. C 2 vent. Plaintiff bzings Erroz, the Judgment ſhall not only be a Ben 
4 Nied 26. ſal, but the Court ſhall alſo give ſuch Judgment as the Can 
Carth. 234 below ſhould have given; foz bis Tlirit of Erro? is to revivethk 
i" 327- firſt Cauſe of Axion. and to retrover what he ought to have mm 
„ . vered by the firſt Suit, wherein erroneous Judgment was gun 


Cale ant. 2 


Lampton verſus Collingwood. Trin. 6 W. & MI 
Rot. 449. 


) Waͤgment was given againſt A. and B. and a Scire Facis tin 
More eo | — 1 of B. and two Nibils retund 
— of and thereupon Execution awarded; and the Scire Facias (ugg 
the dei. Fae. the Recoderp to be againit A. and B. and that A. died and l. l. 
and ptead- ide, und aftetwards B. died Inteſtate, and that R. is hig dn 
nor alligh- nittratoꝛ: Mow R. bzought a Crit of Erro2 coram nobis * 

fe for Er. $99 in the Execution, and amgned fo2 Ertoꝛ, that A. ſurvived, 

4 Nod. zu herewpoli Iſſue was jofned, and found fo2 the Plaintiff. bits 

8 EY | n ü ding th 
S.C. Cautt notwithſtanding quaſhed the Writ of Erro2, holding 

_ Mattet not a Matter aſſignable fo2 Erro2, becauſe it is on 

3 Salk. 145, do the Surmile of the (Urit of Scare Facias; and if a — 
Holt 278. pad been returned, he might have ploaved ft, and ſince it was 

he inuſt denz his Audita quereks. 


BERN Ni 


Pattop verſus Holt. Mich. 8 Will. III. B. R. (4) 


2 8 228. 
x Debt bzought in B. R. the Plaintiff had Judgment. The „r e Er 


Defendant bꝛought a Writ of Erroz in the Exchequer-Cham- — 
- and the Judgment was affirmed, The Plaintiff ſued out a — _ 
> facias in B. R. and had an Award of Execution. Pereupon f Execution 
» Defendant bꝛought Erroꝛ in the Exchequer-Chamber tam in after the ori- 
1ditione Judicii quam in adjudicatione executionis. J2otwith- — Jong 
ding all this, the Plaintiff in the oziginal Aion went on and « there. 

2) out Execution, and now a Potion was made to ſet it aſide, 1 
cauſe it was ſued out when there was a Writ ok Erro2 depend- Can, B. R. 

0 Et per Holt C. J. | 105. 
it, The Intent of the Statute 27 Eliz. was only to relieve 
on the very Yerits of the Cauſe, as it ſtood upon the Judg- 
ent, which the Juſtices and Barons might either affirm oz re- « vent. 39 
le; but there can be no new TUrit of Erro? after they have af- 2 Cro. 171. 
med 02 reverſed. Ik this Scire facias had been ſued out, and en, 
ere had been no CUrit of Erroz, then upon the Award of Exe⸗ 5 Mod 229. 
tion a Writ of Erro2 would have lain in Cam. Scacc. fo2 then beg 
2 erits of the firſt Judgment had remained pet to be eramin: * "_ 
But in the pzincipal Caſe the Merits of the firſt Judgment 
re examined befoze the Scire facias, and thereby the Exchequer⸗ 
hamber have executed their Power and AUuthozity. Ik a Plain⸗ 

f in Erro; be nonſuit, he ſhall not have a Writ of Erroꝛ again. 

the Caſe of Exeter College, the Loꝛds reverſed the Judgment 

this Court, and ſent their Judgment down to be entered here; pon 403. 

t this Court refuſed it, becauſe the Authozity of the Judges 

4 * with the firſt Judgment, and they had no moze to 

with it. | 

ly, They held ex conſequenti that the TUrit of Erro2 could be Mod. Caſes 


 Superſedeas to the Execution, and that what the Plaintiff did 3 
$ well, and no Contempt. ; b id 50 321. 


roenyelt verſus Burwell. Trin. 10 Will. III. B. R. 
Vide this Caſe, Title Courts and Juriſdictions. 


was held in this Caſe per Holt C. J. Chat where-ever a new « 5: 

Nuriedition is erefted by Ad of Parliament, and the Court oz de 244: 

m that ererciſes this Jurisdiction, ads as a Court oz Judge pod ;96. 
_ accoꝛding to the Courſe of the Common Law, a Mrit Error lies to 
85 Baden 7 their Judgments; but where they ai in a ſum- ted juricaie- 
> Min a new Courſe different from the Common tion of Re- 


®, ther a Writ of Erroꝛ lies not, but a Certiotari. WE * 

W. Co. Lit. 2$8. b. 1 V 

b a: ent 33. 2 Jon. 167. 4Co.21.b.- L e. 

% 421, 491, Caſes B. R. 245, 386. Han —.— 536. SO * 
| Wicket 


= 6.S EH _DTS =” = 


ERROR 


—_ * tt 


— 


Wicket & al' ver Creamer. Paſ. 11 Will. III.; N 


RY ee R. Northey and 92, Eyre moved to ſet aſide an Exetuti 
8 and the Caſe was, That a TUrit of Erro2 was byought y 


nor by che d Judgment recovered in this Court by A. and B. and the dan 
1 of Erro2 was allow'd, but no Cranſcript made. B. died, the an 
Error. Dekendant in Erroꝛ ſued a Scire facias quare executionem non m 
Caſes h. R. upon two Nihils returned had an Award of Execution, and ihn 
Holtz, upon took the Plaintiff in Erro2 upon a Ca. Sa. 
1ſt, It was argued and admitted, That tho" there be but ge 
| Defendant in Erroz, yet the Writ of Erro2 does not abate 
Vide 1 Lil. his Death; but there muſt go a Scire facias ad audiend, Fry, 
oy againſt his Executoꝛs. But that the Defendant in Erroz wasi: 
regular in this Caſe, becauſe the Reco2d was not tranſeribq 
and that, as it happened here, by his own Fault. Sir Barts 
lomew Shower on the other Side ſaid, as to the firſt Point, Thi 
the Plaintiff in Erro2 ſhould have ſhew'd the Death of one of th 
| Defendants by Pleading to the Scire facias, but had ſſippd hi 
3 Time, and ought not to have Advantage of this Matter with 
*FExccurion Audita querela. Upon which it was held per Holt C. J. 
on a Sei. Fe- That where the Defendant had Patter which he might her 
ci,Defendant pleaded to the Scire facias, and has loſt the Benefit of thit 
Advantage of all Award of Execution upon a Scire fect returned, he is ein 
matter plead- yen f02 ever, and can never have an Oppoztunity o2 Means tolt 
able ro that;gimſelf in to take Advantage of that Matter. ut where iti 
ter two Ri- an Award on two Nihils returned, he may relieve himſelf by 
Audi. Opp. dita querela, and the Court will ſave him that Trouble, and t! 
Br. Audtta liebe Him upon Motion, unleſs the Sꝛound of his Audita quent 
Querela 12. he a Releaſe, 02 ſome ſuch Batter of Fat, as may be p2oper 


giez- 25 1, be tried: And the Execution was ſet aſide. 


2 Leon. 194. 


Anonymus. Paſch. 11 Will. III. B. R. 


wr eb. DER Holt C. J. A Writ of Erro: may be againſt th bi 
without Petition, though anciently that was uſed, and! 


ror againſt 

he King. hep. Ne 0 
the King. u Detency; but ſince 1640, Writs of Erroz have been mi 

ex Officio. 

| . 5 ; 
3 Giggeer's Caſe. Paſch. 1 Ann. B. R 

Error aba tes | F 
by Morion; A Ction was brought by the Name of Giggecr, al 10 
eme ou { \ Crit of Erro2 was brought as in an Aion betwer 


Execution; gure and the Defendant, whereas his Surname was 1 75 
ocherviſe if and it was moved that the Defendant notwithſtanding the 


for Variance. 


Holtz 7 3.8. C. 4 
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arc might take out Execution ; and the Court held this was 
tal Cariance, and that the Recozd was not removed by the 
cit of Erroz, but would not meddle as to the Execution. Et 
- Holt C. J. here a CUrit of Erro2 abates by Motion, the 
efendant in Erroz muſt move fo2 Leave to take out Execution; 
t where by Reaſon of Gariance the Reco2d is not removed, he 
ud not move the Court fo2 Execution : But at laſt the Recoꝛd 


as amended. = 


8 
— 


Andrews verſus Lynton. Pal. 2 Ann. B. R. 


Rror of a Judgment hy Default in an Action of Treſpaſs in Ef Þ 8 
CB. the Erro2 aſſigned was, Chat the Perſon who return- urn d by one 

the Oziginal, was not Sheriff: And Mz. Raymond urged, nor Sheriff, 

hat the Returning was not a miniſterial A, and that an Aver- 1 fe Er 

ent lies againſt what the Sheriff does as an Officer, but not as ror. 

Judge, Vide Yelv. 34. 2 Cro. 12. 7 H. 7. 4. 8 H. 4. 15. Cro. Jac. 

(o. 421. 1 Ro. 758, 760. 2 Lev. 184, 242. 2 Jo. 125. Et per . 

lt C. J. iſt, Ik the Sheriff did not return the (Urit, it was 53- 

egular, and you ſhould have complained; but that ſhould have A 
nin Cime: When a Writ comes in, the Defendant has all the ss. 

erm to complain of Jrregularity, and in that Time the Sheriff — — 

rht have had Leave in C. B. to diſavow the Return; but after un d be 

Term is flipped, and the Urit is filed and becomes a Reco2d, complained 

$ then too late, and every one is eſtopped to ſay the Sheriff did rom lame 
return it. But, 2dly, The Defendant in the pzincipal Caſe folc:13.5.c. 

mitted the Oziginal by appearing and not challenging the Ozigi- 

I; as if a Venire be returned by one that is not Sheriff, this 

net aflignable fo2 Erro2 ; becaule he might have challenged the 

tay fo; it at Niſi prius. Es | 


Cibbons verſus Roberts. Mich. 2 Ann. B. R. 


kror of a Judgment in Briſtol in an Adion of Debt upon a (1% 
Sond, 1ſt, Cwas objecked, That the Style of the Court ny 
lald to be ſecundum legem mercatoriam, which cannot be but — 
l Court of Staple; and Debt upon a Bond ls not infra legem cator', and 
dam. Et per Cur. Te will intend this to be another 27.5 ear 
it Cultomary Court under that Name; as where a Court ak 
* was ſaid to be held by Preſcription, which could not 
— Court held it to be a Cuſtomary Court under that Deno- 
— Ap, It was objezed. That here was a Dies datus par- 
150 Ar and it was not alleged to be per Curiam datus. Sed 
* J. Where an Award of Pꝛoteſs o2 Judgment is al- 
Ny Il Mult be ſaid per Cur. but a Dies datus need not; fo? 
may be prece partium, yet it muſt be given by the Court. 
M m , 3dly, 


11 


— 


266 E RR O R. 
3dly, 'Twas objecked, That the Certiorari was awatded ug 
Sheriff of the County of Briſtol, and the Return is by thegy 
riff of Briſtol, Sed non allocatur ; Foz we take Notice 1 
Counties, being to award P2oceſs to them every Day, am 
Sheriff is our Officer. 4thly, It was objeſted, That the Rt 
was by a ſucceeding Sheriff, and not by him to whom the d 
was direded; Sed non allocatur; Fo2 the Urit is to the g 
as Sheriff, and not to him by this o2 that Name; and ther 
different from a Writ of Erro2 to the Chie? Juſtice of the en 
mon Pleas. | 


Hale werſus Clare. Paſ. 3 Ann. B. R. 


8 JN a Bozough-Court a Plaint was entered as the Plan 
8. C. 5 A. B. and the Declaration was by A. B. Exetuto; of ].$, a 
Nor Plant Oli a CUrit of Erro2 in B. R. this Uariance was afligned fo em 


tween Plaint On 


end Declara · And the Court held, iſt, That Tant of a Plaint in an inn 
tion in infe- Court is the ſame as ant of Oziginal in the Court of en 


rior Court 


3s Error. Won Pleas; and that this could not be a Plaint in this 9tin 
Far. 103, And tho' a Uerdit will cure Want of Oziginal, yet there is nol 
No Dimmu. dic in this Caſe. 2dly, It ſuch Aariance had been in a Pan 


tion can be 


alledzcd of of the Common Pleas, Diminution might have been alledged, a 
Records out q god Ulrit certified; but in Recozds out of inferio! Col 


of inferior 


Courts. Bur 19 Diminution can be alledged, and the Court muſt take then 
chi. Rule ex- they find them. Vide 1 Ven. 6. 2 Cro. 108, 109, Jo, 304. 10 
rents not 1 28 2. Hob. 130, 134, 264, 282. 

1 Sid. 147, 364, 40. Vid. Godb. 267. 


Regina verſus Foxby. Trin. 3 Ann. BR. 


. HE Defendant was convicted at the Seſſions ko; a Sh 
— oY and adjudged to be duck d: She bꝛoughk a Writ of enn 
239. Leave of the Attozney General) and the Chief Juſtice ſad, ! 
weic of 2. Court was well enough poſſeſſed of the Cauſe by Writ of em 
per to re- but the beſt Way was by Certiorari to remove it into the C 
move Inditt. Offict, and then bzing a Writ of Erro2 coram nobis reſides. 
Mod. caſes Upon that the Courſe is to give a Rule to aflign Erroz, aud 
11. to move fo2 a peremptoꝛy Rule, and in Default thereof to ha 


gm oF Non prof, and then an Award of Execution. 


Burnaby werſ#s Saunderſon. Trin. 3 Ann. BI. 


Maa Ca, L. Rror was bꝛought on a Judgment in C. B. and Want q | 
1 Oziginal aſtigned fo2 Erroz : The Defendant in _ . 
gratis, and alledged Diminution, and pꝛayed a Certiorar,, an 


Error may 


ſue our a ſe- UPON A vatiant £2iginal was certified : Upon this he came gn 
con after the Day given, and ſuggeſted another Oziginal of ſuch a U 
2 


rari after a 
variant Ori- 
ginal return- 


ed on thefirſt. 1 


* 


3.3 7.) amr” © 


> pzayed another Certiorari. This appearing on the Daſter's 
cpo2t the Queſtion was, Whether it was regular 2 Et per 
it C. J. Ik a Retoꝛd below be of Cafter-Term, and Want of 
jiginal be afigned kor Erroz, the Defendant may alledge Dimi- 
tion, and then a Certiorari goes to the Cuſtos brevium only, 
certifie an Oziginal of Eaſter Term, that being the Term of 
ich the Placita ig: Ik then the Cuſtos brevium certifies a wꝛong 
\iginal, 02 that there is no Oziginal, then the Defendant may 
une and ſuggeſt, befoze In nullo eſt erratum pleaded, that there 
n Ouüginal of another Term, viz. Hillary oz Michaelmas, 3 Leon 106, 
d'then there muſt go a Certiorari to the Cuſtos brevium to cer: ©?” 
fe that, and another to the Chief Juſtice of the Common Pleas 
 certific the Continuances. Alſo if the Cuſtos brevium certifie 
wong Oꝛiginal of the ſame Term the Placita is of, it has been 
ad the Defendant may ſuggeſt there is a right Oziginal even 
f that very Term; and when both are befoze the Court, the 
" will apply the Recozd to that which is a good Oziginal. 
10. 279. 


Smith verſus Stoneard. 


N a Writ of Erro2 of a Judgment in C. B. after Uerdi# the « 14. 
Plaintiff in Erro2 afligned foꝛ Erroz the Want of an Oziginal, refer 
at did not take out a Certiorari, as the Courſe is; the Defen: u. med, 


ant in Erro2 pleaded In nullo ex ercatum; and when the Cauſe tbe Flaiocif 
ame on in the Paper, it was obje#ed, That there ought to have ir cem 
een a Certiorari taken out, and a Return of the Want of an Dt: raci, unleſs. 
inal upon that; fo2 there might be an ill Oziginal, which is not be Defen. 

uded by QUerdit, tho' Want of Oziginal is. Et per Holt C. J. 1 
it Want ok an Oziginal be aſligned koz Erroz, and the Plaintiff Holt 748. C. 
n Ctro2 does not ſue out a Certiorari, the Courſe is foz the De⸗ 
cndant in Etro; to go to the Maſter of the Office, and get a Rule 
0! the Plaintiff in Erroz to return his Certiorari; and in Caſe 
daes not get it done accoꝛdingly, the alignment of Errozs ſig: 
kes nothing; but if the Defendant in Erroz will come gratis 
ud confeſs the Erroz, there need be no Certiorari returned; and 
* the Objecion, That there may be a bad Oꝛziginal in this 
+ — 2 —— _ ; = — of Dugi- 
| our ever [- 
Anal: The Judgment was affirmed, * DAY 


M m 2 Carl- 


_ ERROR. 


Carlton verſus Mortagh. Trin. 3 Ann. B. I. 


it of Error was brought upon a Judgment in Deut 
fade 1 A CB. and Cant of Daiginal was aligned fon enn; 
206. The Dekendant bekoꝛe a Certiorari returned came in gratis, aj 
— 2 — leaded a Relcaſe in Bar; the Plaintiff in Erroz demurra, u 
10 asg dhe Defendant joined therein. It was agreed per tot. Cuin 
leaſe miſ- ſe was miſpleaded fo2 Want of a Venue; and a 
1 4 — —— was, Whether the Court ex Officio, ha 
vard a Gzr. Ol this - 
award a Cer- jorari t might appear to them whether thr 
tiorari ad award a Certiorari, that Ä T4. was of Dpinion that theem 
inform. Con- were an Oziginal o2 not: | 
CI. Id not award a Certiorari ; becauſe the Queſtion was u 
-— roe mWhether Erro: oz not? but whether barred o2 not by the 
— 164. leale ? And that Want of Oziginal was certainly Crro! in ths 
Ga Cale, which the Defendant had 1 a 
1 Cro. 7 ene, It gra of 
oor 700. 5 Releale ; fo2 that by coming i 
Nay: „ benten the Plaintiff, and hindzed „ 
1 Sid. 39. 7 Certiorari ; an r | 
n admitted: Alſo that the Cont 
3 Salk. 399, it to be as the Plaintiff had admitted: 
. C. - to depart from the Point referred to their Jul 
Holt 275. not at Liberty to dep ike out the Plea in Bar and 
Court cannot ment: At that Rate they ſtrike Certicrari: i 
dhe Pein pur Demurrer, and give Judgment on the ad of a! 
— 1 Liberty in this Caſe, than if, inſtea 
in Judgment. Court is no moꝛe at r this Plea and found fert 
2 Keb. 17- murrer, Iſſue had been joined upon Court might bl 
1 Cro. 84. iff . ik that had been the Caſe, the Cou 
2 Lev. 234. Plaintiff ; and if that had the Trial was to ay 
N a Certiorari ta ſee whether 
Far. 104. ng ds he allowed a Oiverſity between a * — 
12156” a6 (nth Caſe, any the xeneral fin bod dun tnt hed 
206, 235- pant had pleaded a Releaſe, and tha leſs Ero bd 
| verſe the Judgment, unlel: 
yet the Court could not re ö 
the Recozd. Cæteri Juſticiari ; 
Slide, The iy of be Bert mie te 
ſelves, but not the Court; an nd Rinht, a 
c ing to Conſcience and Ki k 
upon the whole Reco2d acco2d f the Parties: un 
be concluded by any Admittance o 
Powell took this Difference, It Erroz be agned (04 
which will appear by the Recoꝛd itſelf, and the Beten ent th't 
2 Cro. 443- q Releaſe, the Court ought not to reverſe the Judg ie 
Godb. gel. Releaſe be miſpleaded ; becauſe it is an Erro? in fe Bag u 
pears upon the Face of the Keco2d, and the — appear un 
the Writ of Erroz. Aliter ik the Erro2 does — to deter 
— — ther there be — in the "Reco 01 0 
Error inFal the tit, and whether ther confeſſed ; but kt 
No  becor And he heln that Erro2 in Fact might be 


Erro!s & 
ErrorioLay. in Law could not; by Erro2s in Fait he meant ſuch 1 
2 
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1110 not appear on the Face of the Reco2d; and therekoze if a 
patter in Pais be aſſigned for Erroz, and the Defendant plead a: Roll. 754. 
elcaſe, but milplead it; oz if Iſſue be taken and found againſt Leon 22. 
in. the Court in ſuch Caſe muſt reverſe the Judgment without Co. 36. 
n ado. Vide 21 E. 3. 54- 1 Cro. 415. Jo. 373, 374-5 Kd. 105 
Ro. 764, 765. 2 Cro. 60, Lat. 152. 1 Jo. 139, 140. 5 Co. 37. yelv. 118. 
fer In nullo eſt erratum pleaded, the Plaintiff cannot have a 
-rtiorari ex debito juſtitiæ, but it may be granted ad informand. 
nſcientiam Cur. 28 H. 6. 10. 9 E. 4. 32. The Court will award 
in order to affirm, but never to reverſe a Judgment oz make 
ttoz. Palm. 52. Jo. 138. 21 E. 4. 38, 39, 44. 2 Cro. 6. 141, 
5. 3 Cro. 836, 837. 


Tyſon werſus Hilliard. Hill. 3 Ann. B. R. 


N Error of a Judgment in C. B. the Declaration was Trin. ( 16.) 
primo Anne, and Want of an Oziginal aligned fo2 Erroz, Satan . 
da Certiorari was awarded, and the Oziginal returned with the be returned 
ontinuances, by which it appeared the Declaration was Hill. upon the 
W. z. with Imparlances till Trin. 1 Ann. and the Oziginal uur en e 
that Term; fo that it appeared to be a Suit pending in the Origins]. 
ommon Pleas befoze any Oziginal, which was the Objeſtion. . 
de 1 Lev, 69, 1 Keb. 177, 197, 238, 377. Yelv. 108. Sed non © 
ocatur ; Fo2 per Holt C. J. The Certiorari as to the Continu⸗ 

ces was impertinent, and ſo is the Matter returned; and as 

the reſt the Return is impoſtible and contrary to the Recozd, 

d therefoze the Jmparlances ſhall be taken to be in another 


ule, Vide Style 293. Judgment affirmed. 


Redham verſus Waters. Hill. 4 Ann. B. R. 


ON a Crit, of Erroz of a Judgment in the Court of (17. 
berwick, the Pꝛoceedings were returned in Engliſh. Et Upona Writ 
Cur. it was held, That on a Writ of Erro: the Court of erde 
+ Bench is to take Notice of the particular Laws and Cu: Norice ot the 
ay the Place where the Judgment was given, aud the Law zan en gu- 
1 (ace need not be returned, but the Court muſt info2m inferior Ju- 
* — of it; alſo that if by Law the Pꝛoceedings below be rien, 
C — they may be lo entered here; and a Difference was {ns 0 
Ne een a Urit of Erro2 and a Habeas Corpus, fo2 upon a pus. 
1 orpus the inferio2 Jurisdicion muſt in their Return let 
patticular Law o2 Cuſtom of the Place whereby they ju- 


| * Commitment, otherwiſe the Court is not to take No- 


Meredith 


Meredith verſus Davies. Paſ. 10 Ann. B. R 


( 18. ) gs of a Judgment fo2 the Plaintiff in Ejeckment in th 
— Gzand Seffion of Wales after Uerdi# ; the general Enn, 
tiorari ex Of. were aſſigned, and In nullo eſt erratum pleaded: Apon arguing 
neo egg Of the Cale it appeared that the Declaration ſet kozth a Demj 
in che Body fo; a Term ok Pears to the Plaintiff, but did not ſhew that th 
of = — Plaintiff entered o2 was poſlſeſſed; and the Truth was, That thi 
a nullo et Line was omitted in the Tranſcript, and the Court held thi 
erratem Odefeit to be fatal, Hereupon the Plaintiff pꝛayed the Court wok 
pleaded. ad informand. conſcientiam award a Certiorari to the Gran 
767. V. 1. Seſſions. M2. Brydges argued it could not be done, fo? that th 
5 Co. 37. b. Party had eſtopped himſelf by pleading In nullo eſt erratum; an 
+ >: tho' the Court might do it in onder to be certified of the Ou 
Stil. 352. bzanches of the Reco2d, as in the oziginal Writ oꝛ Warrant oft 
tozney, which are not returned with the Body of the Reco!d um 
a Urit of Erro, and which indeed are contained in another Roll 
yet the Court could never do it to be certified of any Thing inthe 
Body ef the Reco2d : They muſt ſuppoſe it to be returned as | 
ought to be, and muſt take it as it is, and are concluded by ti 
Admiſſton of the Parties from taking it to be otherwiſe, Vid 
1 Ro. 264. 2 Cro. 6. 9 E. 4 32. 
On the other Side it was argued, That by In nullo eſt erratun, 
By pleading the Dekendant admitted the Recozd perked; fo2 the Effet of jis 
In nullo eſt lea is that this Reco2d, as it is, is without Erro ; therefo!rif 
Delendent cannot come and alledge Diminution afreſh, and ſay that ther 
admits the Exkoꝛ by reaſon of ſuch a Defet, fo2 that is againſt his fo 
Recordrobe Suppolal; and by the ſame Reaſon he may be let in to alledgt 
Pannorafrer- Diminution moze than once, and he may alledge it in infioitun 
wardsalledge that the Party was therekoze bound and fozecloſed by this dm 
Far 10g. 12g. ion, and that equally as to all Parts of the Recozd; but h 
2Saund.212, Court were not fozecloſed, fo2 the Writ of Erro2 is a Coll 
77 ſion to them to examine the Erro2s, viz. Quod inſpectis reed 
2 Lev. 38, & proceſſu fieri faciat quod de jure fuerit faciend. Therefoy 
239, 299, Admiſſion of the Parties can oz ought to reſtrain the Court , 
Mod a & Iggktng into the Recoꝛd befoze them: That in the Caſe of Cir! 
and Mortagh (ante pla. 15.) the Plaintiff aftigned fo; Erro! Wi 
of ©2iginal, and the Defendant pleaded a Releaſe, but mi 
ed it; and tho this was a full Confeſſion of the Party that 
was no Oziginal, yet the Court awarded a Certiorar!, = 
firmed the Judgment; but that had been otherwiſe if je 
ſigned fo2 Erro2 Inkancy; becauſe this could not appear 4 
ſpefing that Recozd: And that wherever by inſpefing — 
coꝛd the Court map affirm the Judgment, they ought - = 
Certiorari. And as the Party by pleading In nullo elt en 
| 2 
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; cſtopped to pꝛay a Certiorari as to every Part of the Recozd, ſo 

ve Court is foꝛecloſed as to no Part; and the Caſe of Gwin was 

ted. 1 Keb. 557. In a Quod ei deforceat Judgment was given, 

nod petens teneat predict. tenementa inſtead of recuperet : Upon 1 Sid. 139. 
ifs a CUrit of Erro2 was bzought, and after In nullo eſt erratum 

caded, the Court being infozmed the Judgment was right, ſent 
Certiorarl, Jn the Cale of F anſhaw and Morriſon, Trin. 3 Ann. Ante 208. 
R. Jn a Scire Facias on a Recognizance againſt Ball, Judg⸗ 

ent was fo2 the Plaintiff, & quod recuperet damna occaſione di- 

tionis executionis; Which was naught, being not warranted by 
Statute, which gives only Coſts of Suit; In nullo eſt erra- 

m was pleaded, and the Defendant got this amended in the 

ommon Pleas, and the Court ſuffered it to be amended here. 

t per Cur. A Rule was made fo2 a Certiorari upon theſe Rea- 

ns, together with an Affidavit that the Kecozd was right be- 

b. 


ES C AN 


Sort Verſus Peacock. Mich. 4 W. & M. B. R. 


O a Scire facias quare executionem non upon a Judg- "FA. 


ment, the Defendant pleaded that he was fozmerly taken aſe: of che 
in Execution by Ca. Sa. upon the ſame Judgment, and Plain »ill 
the Sheriff ſuftered him to eſcape, to which Eſcape the den dne. 
lintiff then and there conſented ; Sed non allocatur ; foꝛ the Af. ſubſequenr. 
t by not mo . a Eſcape with the Conſent of 3,2; C . 
| and therefoze he has either his Remedy a | 
hetif, 02 may retake the Party. * 


— 


— — 
— 


ESCAPE. 


Dominus Rex verſus Fell. Hill. 10 Will. III. B 


; Mos. 3 L' ELL was indited by two ſeveral Jnditments, viz. Oh, , 
Indi ment that he being Keeper of Newgate, one Birkenhead was co 
an Gao!- mitted to the Pziſon of Newgate ſub cuſtod. Vicecom, yy 
gent — and the (aid Birkenhead being in Cuftody of Fell, oneratus au 
of H. com- prodit ione, the Defendant negligentip ſuffered him to eſcape, gy 
Priſon, and it was objecten in Areſt of Judgment, that the Warrant of cm 
chargedwith tyftMent ought to hade been ſet koꝛth; which was not done, m 
tas Trea- ft; was argued by Hz. Northey, That even in Debt fo; Eſcapety 
Holt 39.8. C. Commitment mut be ſet out, 3 Cro. 894. 2 Inſt. 590. and þ 
3 B. R. might be charged with High Treaſon, and not committed fy i, 
226% 227- and at the Time of the Eſcape he does not appear to have cot; 
nued charged, no2 is it ſaid that the Oefendant let him eim 
ſine Warranto 02 pardonatione. Et per Holt Chief Juſtice: 1 
Tis not enough to ſay that he was charged, but he muſt allo k 
ſaid to be committed fo2 Þigh Treaſon ; fo2 if H. be in Cum 
fo2 Treſpaſs, and another ſhould go befoze a Juſtice and ſum 
1 Treaſon againſt him, H. is in Cuſtody and alſo charged wi 
2 Nod 3. High Treaſon ; pet the Gaoler in that Caſe is not liable, asþ 
Dy 66, 13. Would have been in Caſe H. had been committed fo2 Treaſq: 
— =_ ? The Pꝛecedents are, cujus cauſa commiſſus fuit ; and the Un 
Freun rant of Commitment was ſet out in Loꝛd Grey's Cale; ani 
there be Erro2 in the Warrant, the Gaoler ſhall take no Wa 

tage. 
Poſt 287, 2dly, The Pziſoner is in Cuffody both of the Gaoler and oft 
; Rol. abr. Sheriff, and if he be committed to the Sheriff, and the Gail 
ſuffer him to cſcape, the Gaoler is puniſhable ; fo2 the Sher 
ſhall anſwer civilly fo2 the Faults of his Gaoler, but not crimins 
iy. Vide 14 E. 3. c. 10. 19 H. 7. c. 10. And a Commitment 
a Pꝛiſon is frequent, viz. Committitur Priſonæ; committir 
Turri London. | 
- - 3dly, The Court will not intend a Pardon: Ik any wet! 
ſhould be ſhewn on the other Side; and if there were a Pan 
the Sheriff oz Dfficer cannot take Notice of it till it be allo 


in B. R. and betoze ſuch Allowance had tis criminal in him toi 
fer ſuch Eſcape ; but the Judgment was arreſted, 


Watſon verſus Sutton. Mich. 13 Will. III. Bk. 


Marſhal not | = 
chargeablein | N Debt fo2 an Eſcape againſt the Marſhal of the King's = 


Eſcape, rill 1 and Nil debet pleaded, the Evidence was, That the Pu 


Notice of the 


Commitment being out on Bail came and ſurrendered himſelf, by enn 


Gale BR. Reddidit ſe in Diſcharge of his Ball in the Judge's B90; ® 
2 


Soar "ap 


- Plaintiff's Attozney accepted him in Execution, and filed a 
\mmittitur with Y2, Bromheld the pzoper Dicer. Upon this 
vidence the Jury found fo2 the Plaintiff, and now the Parchal 
oven fon a new Trial, becauſe he had no Notice, fo2 'twas not Cro-E!-743 
)ient to enter a Committitur in the Office, without ſerving 334. 
m with a Rule, 02 entring a Committitur alſo in the Barſhal's Are pl. 2 
ook kept in the Office f02 that Purpoſe, without which the Barx- Xe Trial 
is not chargeable in Eſcape, Et per Cur. A Reddidit ſe in for fares 
Judge's Book is an immediate Diſcharge of the Bail; but he omitted to 
not in Cuſtody till the Plaintiff makes his Election by entring 2 
Committitur; no2 then is he in Cuſtody, ſo as to charge the Trial. 
arſhal, till there be a Notice by Rule o2 Entry as afozeſatd : — 


ut this Matter ſhould have been ſhewed and inſiſted on at the $atk. 643. 
rial; tis now too late: So the Potion was denied. Ante 293. 


Shirley verſus Wright. Trin. 1 Ann. B. R. 
Elcape OR 


HE Sheriff had the Defendant in Cuſtody on a Ca. Sa. erroneous 
which iſſued poſt diem & annum, without a Scire Pacias, and Preca. 
him eſcape; and it was held that he was liable, and ſhould not ance +72, 30 
ie Advantage of the Erro2; but otherwiſe had it been on a Ca- 2 Salk. 700. 
ad reſpondend. bearing Teſte in Trinity Term, and returna- 30.121. 5.6 
in Hillary, becauſe ſuch P2oceſs muſt be returnable from Term S. G. 
Term; otherwiſe tis out of Court. Holt 761. 


Anonymus. Mich. 4 Ann. B. R. 


JEST fo2 200 l. upon a Bond, conditioned to pay 100 l. fo2 . 5- ) 
want of Bail the Defendant was committed to the Mar- Sichere by 
|, and he applied to the Juſtices of Peace of Surrey, and p20: having Juric- 
ed a Diſcharge on the late Ac, fo2 the Relief of inſolvent #2» i» 
dos. The Plaintiff obtained an Eſcape-Warrant, upon Cro. El. 893. 
he was taken up; and upon a Motion to be diſcharged the » Rol. abr. 
t held this was an Eſcape, ka; being a Pulaner both indebt- Jeg. 3. 
2 — ay ode above 100 |. Debe and Damages, the N 
no Authozity fo2 what they did, and therefoze the 
harge was illegal and void, it — 


ckſon ver ſus Humphreys. Trin. 5 Ann. B. R. A. ee. 


Plaint in the 
| Eſcape, againſt the Sheriffs of London, the Plaintiff de ff... 


red that he levied a Plaint in the Sheriff's Court againſt 902424in8. 

anden in the Counter in Cuſtody on a fozner Plaint being in Cu- 

4 vainſt him by J. N. and that the Defendant being la in formerPlaine 

NN? was ſuffered to eſcape: The Defendant demurred, and in- 7 C. B. al. 
n 


A. 
ſiſted briog Eſcape 
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ſifted, that there ought to have been a Pzecept ſued out mp 
latter Plaint, on which the Sheriff might have return d a (,, 
as if H. is arreſted by the Sheriff ad ſectam A. and altern 
another Writ is delivered ad ſectam B. he is now in Cuggy j 
B. and the very Delivery of the Crit to the Sheriff wag an d 
reſt in Law, and in Debt fo2 Eſcape B. muſt declare that H. yy 
arreſted on this Writ ; fo2 the Declaration muſt be accoyng | 
the Operation ok Law, and not accozding to Fack. Vide Cy, 5 
But after two Terms Debate, Holt Chief Juſtice having jog 
— on Mackally's Caſe ſaid, That upon entring a Plaint in th 
8 Co. 126, Counter, there never is any Pꝛecept awarded; but the Strjcar 
x Rol. Abr. of the Pace arreſts the Party by his general Authozity, andthe, 
8 koze there is nothing moze to be ſet fo2th than is ſet fozth in ti 
Caſe; fo2 by entring the Plaint and charging the Defendart 

the Counter, he is in adual Cuſtody of the Sheriff: So if 

Sheriff of Northumberland have a Man in-Cuſtody in Northin 

berland, and the Sheriff is himſelf here in Town, and a cant 

is delivered to him againſt that Perſon, he is in his Cuſtody imm 

diately upon that Writ; otherwiſe if the Man was out of ty 

County at the Delivery of the Writ, as in caſe the Sheriff un 

bzinging him to Weſtminſter on a Habeas Corpus. 


ESCROW 


Watts verſus Roſewell. Mich. 1 Ann. B. N. 


-- 


(1.) 
ene TN Debt upon a Bond, the Defendant pleaded it was dun 
hon es vered as an Eſcrow, to be his Deed, upon the Plaintf 
ro che Conn. Sealing and Delivering a general Releaſe, which was n 
try. done, Et fic non eſt factum, & hoc paratus eſt verife 

Hob. d. Sec. The Plaintiff demurred, and ſhewed fo2 Cauſe that the Y 
contra. ſhould have concluded to the Country; and the Reaſon inliſed 
Far. 53,195: on in Argument was, that it is a ſpecial Negative of the 
211, 479. ative in the Declaration, and the general Concluſion _ 
6 Mod. 217. Negative had waiv'd the ſpecial Matter p2ecedent ; and! 


Hole 213. 270. WAS quoted as an Authozity in Point, Tho it was ame 
6 Mod. 217. 5 
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chat if the Plaintiff had pleaded over, and taken Iſſue upon the 

petlal Matter, it had been well. On the other Side was cited s Mod. 217, 
bed. 30, 242. but note; No Judgment is entered in that Cale. 1 
at in the p2incipal Caſe Judgment was given foz the Plaintiff, 

cauſe the Precedents are accordingly. 24 72 


1 


ESTOPPEL. 


EBT kor Rent on an Indenture of Leaſe foz fozty % 
pears : The Defendant pleaded that a Pear befoze the yas we, 


Gilman verſus Hoare. Mich. 4 W. & M. B. R. 
Plaintiff made a Leaſe fo2 fozty Pears to A. virtute operate as to 
cujus A. entered and was poſſeſſed, and that tho' the hard, E- 


Defendant did afterwards enter, yet he was accountable to the be Na 
aid A. On Demutrer Carthew argued, That the fecond Leaſe sue by Paſ- 
pas void foz the firſt thirty-nine Years, and ſo was the Reſerva- 4% la- 
lon; and that here was no Eſtoppel, becauſe the laſt of the fo2ty cro. El. 36, 
Pears paſſed by the Leaſe. Vide Plow. 453, 422. 1 Inſt. 437.30 

Where Tenant pur auter vie made a Leaſe foz Pears by Inden 3 5.7% 
ute, and afterwards purchaſed the Reverſion ; and it was held 8. C. 

hat the Leaſe ended by the Death of Ceſtui que vie, ſo is 35, 324 
Co. 70). Et per Holt C. J. The Reaſon of the Caſe in; Lev. 213. 
laſt, is, becauſe Tenant fo2 Life has a Freehold, which is 5 Selk. 15% 
i nreater Eſtate, and the Leaſe will nerd no Eftoppel, ff the 

{ft endure But in the pꝛincipal Caſe the Leaſe muſt neceſſa- 

y be void fo2 thirty-nine Pears, unleſs made good by Eſtoppel; 

id that a Leaſe fo: Pears may operate and take Effect as 

0 Part by Eſtoppel, and as to the Reſidue by paſting a real In- 

teſt, is very plain from the common Caſe of concurrent Leaſes, 


wich are all of them a ar 
ſerved — as to Þ t good by Eſtoppel, and a Rent 


ck verſus Leighton, Mich. 12 Will. 3. B. R. Vide poſt Title « +. ) 
Executors. 


Nn 2 Fre- 


— — Amo — — 


of theLand, it 
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Trevivan werſ. Lawrence & al. Mich. 3 his 31 


. hl „ IN Ejectment upon the Demiſe of R. V. a Special Gerdi ws 
Scire facius 1 found, viz. Chat S. R. was ſeiſed in Fee of the Lands j 
«gainſt Ter. Queſtion, and that being Co ſeiſed H. M. recovered Judge 
ting the againſt him in Debt fo2 127 J. in B. K. in MichaelmasTery 100 
Judgment of which they find in bæc verba. That in Hillary 13 W. 3. th 
. Leflo2 of the Plaintiff as Adminiſtrato2 of the ſaid H. M. im; 
upon Kul Scire facias, reciting the Judgment as of Trinity Term, agazg 
nel Record the Tertenants of the Lands which the ſaid S. R. had on the Dy 
Jud mm of the Judgment recovered, o2 at any Time afterwards, Thi 
and after E- the Tertenants (of which the Defendant was one) appeardan 
Jegir, k. pleaded Nul tiel Record, and Ifſue joined thereupon, and a Dy 
Crongn.ch — — — wet _ at _ 7 the mende 
Defendant is the Judgment o ichaelmas Cerm 1656, wa oducd q 
— 1 Judgment given quod habetur tale Recordum, 1 . 
tage of the u warded: That thereupon the Plaintiff ſued out an Elegit, 
— 2 — * — * ben os. = — 12 Au 
IK. 1c. (tion extended; and fo2 the Uariance between the Jud 
+ 4 recited in the Scire facias, and that given in Evidence 
Holt 282. — — Sn 5 _ 2 2 — Eaſer 
Term to Michaelmas, the Court held, at the Oefendants 
were eſtopped by this Judgment in the Scire facias, to ſay thi 
there was no Judgment in Trinity Term, becauſe that Mann 
had been tried againſt them, and the Defendants were cl 
1 Sid. 54 Cluded to falſify the Judgment in the Point tried: Thus, | 
Ie. 47. a Scire facias be bought againſt the Iſſue in Tail upon a Jil 
x Keb. 112, ment in Debt againſt the Anceſtoz, and he being warn d makes 
_ Default ; he ſhall not come afterwards and ſay that he is Cenant 
in Tail; ſo if he plead any other Matter, and it is found agalnl 
him: Allo they held the Judgment upon the Scire facias is ſub 
whereEtop-Cient Title in the Ejement, and the firſt Judgment need not k 
pel works on ben in Evidence. 


dre nere. adly, The Court held, not only that the Parties, but il 


runs with ic claiming under them, oz this Recovery, would be bound by ht 
andis«Ticle. Eſtoppel: As if a Pan make a Leaſe by Jndenture of D. 
" Mod. W;, which he hath nothing, and after purchaſes D. in Fee, and 1 
 Keb. 364. ter bargains and ſells it to A. and his Þefrs; A. ſhall be bow! 
_— Caſes by this Eſtoppel; and that where an Eſtoppel wo2ks on the It 
Raym. 21. tereſt of the Lands, it runs with the Land into whoſe bene 
_— 64. ſoever the Land comes; and an Ejedment is maintaſnable 8 
p'-99 the mere Eſtoppel. | 
Juryisbound zdly, The Court held, That not only the Parties — 
by Efopeel clafming under them, but the Court and Jury were bow 
party leaves this Eſtoppel, and that the Jury cannot find againſt this K 


kicks — « pel; and the Court took this Difference, That where the Pate | 


Pleading. 1 
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Citle is by Ettoppel, and the Defendant pleads the general JC: 
the Jury are bound by the Eſtoppel; fo2 here is a Title in 
the Plaintiff, that is a good Title in Law, and a good Title it 
the Yatter had been diſcloſed- and relied on in Pleading; but if 
the Defendant pleads the Special Batter, and the Plaintiff will 

it rely on the Eſtoppel when he may, but take Iſſue on the 
Fas, the Jury ſhall not be bound by the Eſtoppel, fo2 then they 
rc to find the Truth of the Fait which 1s againſt him. Thus in Moor 323. 
debt fo) Rent on an Indenture of 238 the Defendant plead 73 510, 
Il debet, he cannot give in Evidence, That the Plaintiff had otic. a b. 
ithing in the Tenements ; becauſe, if he had pleaded that Spe- 2 Co. 4, 5. 
cially, the Plaintiff might have replied the Indenture and eſtop- 
ved him; but ik the Defendant plead Nihil habuit, &c. and the 
Plaintiff will not rely on the Eſtoppel, but reply habuit, &c. he 

paives the Eſtoppel and leaves it at large, and the Jury ſhall 
ind the Truth notwithſtanding his Indenture. 


Smith verſus Villars. Trin. 1 Ann. B. R. Vide Title Abate- (4) 
ment, pl. 7. | 5 


Kemp verſus Goodal. Paſch. 4 Ann. B. R. 


| N Debt fo2 Rent upon an Jndenture, if the Defendant pleads c 5: ) 
Nil habuit in Tenementis, the Plaintiff need not reply that 12 we 
Etoppel, but may demur, becauſe the Declaration is on the Jn- pears on the 
enture, and the Eſtoppel appears on the Reco2d; otherwiſe if Necerg ide 
je had declared quod cum dimiſiſſet. So is Speak's Caſe , a5" EE: 
ob. 206, The Plaintiff declares on the Levy, and therefoze go. Lit. 47. 
0 Eſtoppel, becauſe there no Eſtoppel is pleaded, and relied 70% 
pan: But if he had declared upon the Return prout patet Cro. El. 362. 
*r Recordum, the Defendant could not have pleaded Payment; pa“ 

i nd the Plaintiff might have demutred without pleading *** ® 


EN 


EVIDENCE. 


885 Anonymus. Coram Holt C. 7. At Niſ Prius a 
| Hertford, 1690. | 


— * _ upon Nil debet pleaded, the Statute of Limitationg may K 

Ante 129. given in Evidence, fo2 the Statute has made it no Det x 
A. the Time of the Plea pleaded, the UWo2ds of which acti 
the pꝛelent Tenſe; but in Caſe on Non Aſſumpſie, the Statuted 
Limitation cannot be given in Evidence, fo? it ſpeaks of a Tine 
paſt, and relates to the Time of Making the Pꝛomile. 


TY I. was adjudged per Holt C. J. That in Debt fo2 Rent 


Dominus Rex verſus Dominum Preſton, Mich, 
2” SM &@©eCLL 


. ORD Preſton was committed by the Court of Quarts 
— Evi. Seſlions fo2 Refuſing to be [wozn to give Evidence to th 
dencerotbe Gand Jury on an Indidment of Þigh Treaſon. pe was byougi 
Grand Jury, hy Habcas Corpus in B. R. and Holt C. J. ſaiv, Jt was a gm 


rempt fine- Contempt, and that had he been there he would have fined hin, 
able. and committed him till he paid the Fine; but being otherwiſe, 


was bailed, | 
Howard verſus Tremaine: - Mich. 4 W. & M. BI 
(3. "PON a Bill erhibited in Chancery to perpetuate Teſim 
88 ny, the Deſendant (who was Peir at Law) food in Col 


benin tempt, and would not anſwer, and thereupon the Raney 
Fang clear Commiſſion, and examined Witneſſes to the Batter of * 
good Evi- de bene eſſe, and the Defendant jofn'd in Commiſſion, = =, 
dencear examin'd ſome of the Witneſſes p2oduc'd foz the 14mg . * 
the wimeſſes {02k the Anſwer came in the TUitneſſes died: And _ "is i 
a de Bevin ou i cn 
_—_ e Queſtion was, Ahether! | 

2 Salk. 335 Evidence ? and a erdi was taken fo2 the Plaintif, — 
691. Poſtea ſtayed till the Opinion of the Court was had on get 
4 Noa. 136. And it was not queſtioned, but if the Defendant had they 
. Sa and theſe Depoſitions had been taken after Anſwer, 2 
I W. , I | 


——- — —— 


-en good Evidence againſt the ſame Parties, and thoſe that 

aim under them. Et per Eyre J. It might be very inconve- Vide d 
unt if this ſhould not be allowed as Evidence : Pow otherwiſe — 
an a Devilee examine Witneſſes in perpetuam rei memoriam : 2 Ro. 679. 
u the heir at Law will not anſwer to the Plaintiff's Bill; and 1 
n the other Side he will not call in queſtion the Title of the De⸗ Hard. 315. 
iſee, as long as he has Witneſſes alive to pꝛove the Will ; but Raym. 335, 


© loan as they are dead, then will commence his Suit, Vide ©, in. 150 
Gower 363. S. C. | 


Darby verſus Boucher. Pal. 5 W. & M. C. B 


N an Aſſumpſit foꝛ Money lent, and likewiſe fo2 Money laid out ad 4) FR 

to the Uſe of the Defendant's Wife dum ſola. Upon Non ſumpßt In- 

\ſumplit pleaded, upon Trial befoze Treby C. J. the Defendant fancy may be 

fered to give in Evidence the Inkancy of the Feme at the Time ren Nen 

f the Pꝛomiſe, which the Chief Juſtice doubting of, it was re- Adumpfit. 

erred by Conſent to him as a Caſe, who conſulted with the reſt » Vent 170. 

fthe Judges, and there being ten of the Judges then preſent, zue 170. 

ey all agreed that upon the general Jſſue ſuch Evidence hath 

en of late admitted; and the Chief Juſtice in giving his Opini⸗ 

1 ſaid twas true, that in the Books ſuch Reſolutions are not to 

found, fo2 that Actions on the Caſe have not been ſo common 

il of late; and that as to the Objetion, That the Plaintiff may 

this Rate be ſurpziſed, who may be ſuppoſed to come pꝛepared 

pꝛobe nothing but his Debt; the ſame Objeittion might be made 

gainſt allowing Payment to be given in Evidence in caſe of an 

lumpſit in Law, admitting there was a Difference betwirt an 

tpeſs Aſumpſit and an Aſſumpſit in Law, and then upon an er- 

ſs ſpecial Aſſumpſit Tnfancy cannot be given in Evidence upon 

Ie general Jſſue 2: Pet he laid, Suppoſing that in this Caſe 

re had been an erpzeſs Aſſumpſit to pay the Boney, 02 the 

Honey laid out, this had been void, it being no moze than the 

av implied upon the lending and laying out; and the Chief Ju- 

| i ſaid, that the P2zomiſe of an Inkant is abſolutely void; but 

Bond takes Effeck by Sealing and Delivery, and conſequently 

amore deliberate Ack, and therekoze is only voldable: And in 

Is Cale there was another Queſtion made, which was, Qne 

ds an Infant Money, who employs it in paying fo2 Neceſſaries, cr. Jac. 494. 

iether in that Caſe the Jnfant be liable? And it was held = Lil. 52. 

ny by the Chief Juſtice, that the Jnfant is not liable; fo2 it Pane ge 

7 the Lending that the Contra# muſt ariſe, and after that ney, and be 

£ — could be no Contrat raiſed to bind the Jnfant, becauſe , = 

— might waſte the Money, and the Inkant's Applying „er the In. 
$ fo2 Neceſſaries, will not by Matter ex poſt facto in- 2 


Het M4: adie. 
I Plaintiff to an Action. * Poſt 383. 


— — — ———— — 
_ — — — ¶—E4U —uL—̃—y— — — manga 
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Anonymus. Pal. 5W.& M. CB. 


(5) OTA; Treby Chief Juſtice related a Caſe upon the Cj 
para) Pro- 1 the Statute of Frauds, which fays, That no Adin 
perform d on be brought upon any Agreement that is net᷑ to be performed wil 
28 in the Space of one Year from the making thereof, unleſs it he 
within che Writing. The Caſe was, That a parol Pꝛomile was mate t 
Starure of pay ſo much Money upon the Return of ſuch a Ship, hi" 
that happen Ship happened not to return within two Years Time after h 
not within « JP2omiſe made, and whether this parol Pzomiſe was void by he 
nen. Statute of Frauds, was made a Queſtion befoze all the Judges: 

And they were of Opinion that this wag a good P2omiſe, an 
not within that Clauſe of the Statute, fo2 that by Poſlibility the 
Ship might have returned within a Pear; and tho' by Accident i 
happens not to return ſo ſoon, yet, they ſaid, that Clauſe of the 
Statute extends only to ſuch Pꝛomiſes, where by the erpyeſs 9p 
pointment of the Party the Thing is not to be perfozmed withi 


a Year. 


Brook verſus Smith. Paſ. 5 W. & M. Coram Hol 
C. 7. At Niſi Prius, Middleſex. 


( 6.) I* Aſſumpſit Evidence was gfven, That the Debt was attach 


Nang dap. I ed by the Cuſtom of London befoze the Aion brought, an 


fir, Condem- Condemnation had there befoze Plea pleaded, and it was urge 
CD that this ſhould relate to defeat the Action. But per Cur. it wat 
ment may be tUleD, That if an Attachment and Condemnation be befoye the 
given in Evi-CUrit purchaſe, it may be given in Evidence on the generalIſue 
where: muß DECaule that is an Alteration of the P2operty befoze the in 
be pleaded, bought; but if the Attachment only be befoze the Writ purchald 
Pot 291. it ought to be pleaded in Abatement of the Writ; and if the Con 
vide poſt, pl. demnation be after the Aion commenced and befoze the Plt 
za. contra, pleaded, then it may be pleaded in Bar, but ſhall not be gien 


— ops in Evidence on Non Aſſumpſit, fo2 that the P2operty is not 


Skin. 639. tered until Condemnation ; and the Plaintiff had a Gerdic. 


(7) Smartle ex dimiſſ. Newport verſus Williams. Iu 
Bargain and 6 W. & M. B. R. 


Bargain and 
Sale inrolled, 


1＋7 de ante Title Di 
in Evi PON the Trial at Bar in this Caſe (Vide as | 
withour pro ſeiſin pl. 1.) a Deed of Bargain and Sale ach 
viogeheEx*-1,pged by the Bargainee and inrolled, by which a _ | 
Antez45.S.C. Pears was afligned, was given in Evidence without any 


v. 387. , ereof; and at 
Coke 27. made 3 the Bargainoz's Sealing and Delivery th Dh 


* © a ow ww 
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cbate it was allow'd per Holt C. J. and Eyre J. & tot. Cur. Fo? 
. acbnowlengment of the Party in a Court of Reco2d, 02 befoze 
Faſter extraozdinarp in the Country (as this was) is good 


* 


nente of its being ſealed and delivered; and ſuch an Acknow- Co. 3 5 
vement eſtops d Man from pleading Non eſt fatum. Allo Jas ws hy 
mollments of Deeds on the Sratute are admitted every Day Co Lit.22 5b. 
cyidence without Witneſſes of the Sealing and Delivery; 
md it is the Acknowledgment which gives it Credit, and not its 
eration 02 Contents, Allo they held a \wozn Copy of a Deed 


rolled good Evidence. | 


Dominus Rex verſus Paine, Hill. 7 Will. III. B. R. 
(8.) 


N an Inkozmation fo2 a Libel againſt the Government, Not Lerch. 405. 
quilty being pleaded, upon Trial the Attozney General offered l 16 

Evidence Depoſitions taken befoze a Juſtice of Peace relating Depoktions 
the Fat, the Deponent being ſince dead, Et per Cur. Upon defore a Ju- 
Inſce with the Juſtices of the Common Pleas, In Caſes of Fe- en dee“ 
ny ſuch Depoſitions befoze a Juſtice, if the Deponent die, may gad, Evi- 
c uſed in — . — 2 1 & 2 Ph. & Mar. c. 1 3. : But — «mg 
jis cannot be ertended farther than the particul; bs Yolo 5%. 
11», and therefoze not to this Caſe. * zi 155. 


[. 
Ante 278. Poſt 2$6. 1 Lev. 180, Comb. © %s Holt 294. 


duiner ver. Burgeſles of Droitwich. Mich. 7 W. III. B. R. 
\ N 3fſue was direcked out of Chancery, wherein the Queſtion {5 general 
1 bog, Whether by the Cuſtom. of Dei Ginn. * 
un ve funk in any Part of the Town, 02 in a certain Place Proves Mar- 
33 upon the Trial at Bar Camden's Britannia was of: e . K 
i bit Evidence, but refuſed; fo2 the Court held, That a gene: dom in = 
1* A might be given in Evidence to p2ove a Batter relating ag een 
tes i ngdom in general, becauſe the Nature of the Thing re- —_— 
be Caſe. but not to p2ove a particular Right oz Cuftom: So in Wien. 
pu 1 Katharine's Doſpital, Hale C. J. allow 'd a Ch2o- . e. 
* vidence of a particular Point of Hiſtozy in Edw. Ill. 35 Lil. $54. 
te — a Pear-Book may be Evidence to pꝛove the Courſe ? Robert 
— pet in this Caſe it was admitted, That Heralds kr. 
"9h Mitſg ur Evidence as to Pedigrees, and Pariſh-Regifterg Her«lds 
dit ns and Darriages, upon the Nature of the Thins ; dere 
Ubey d I 0 that in the Exchequer the Queſtion being, Whether Durbam and 
Wonalticon A _ was. an inferio2 Abbey, oz not? Dugdale'g pieſon. 
inal Bean dnaum was refuſed ko Evidence, becauſe the 8 
Nd. In —_ might be had in the Jugmentation-Office. Cate 85. 
15 A* was cited a Cafe about twelve Years befoze Je 
y, where 1 was pꝛoduced to be made, 1 Ph. Skin 4. 
& Mar, 523. & . 


| Neale a1 


, 
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5 Mod, 272, & Mar. wherein all the Titles were given Philip, which he in 
Far. 129. After the Surrender of Charles the Vth. Now tho" Charles ha 
3 Mod, 259. then ſurrendzed, yet Philip did not take thoſe Titles upon hin jj 
2 alk. 699 that Surrender had been receiv'd by the Council of Spain, whic 
: Lev. 25. Was fix Months after; ſo that the Deed muſt needs habe jw 
Mod. Cales foꝛged; and to pꝛove the Time of receiving that Surrender, Chu 
80 8 nicles were pꝛoduced and admitted as Evidence. 


( 10. ) 


Anonymus. Paſch. 8 Will. III. B. R. 
Pay went of 


Money due IN an Action on the Caſe fo: Money had and received to th 
a«Execurrix, 1 Plaintiffs Uſe, upon the Evidence it appeared, That th 
is not Evi- JAaintiff's Mike was Executrix, and that the Money was paid 
cence» to the Defendant as due to her; and the Plaintiff was nonſuite 
AQion for becauſe the Aion _— * _ _ —_— — 

-/ Cite as Executrix, fo? it being pa ou uthozity fron 
Hubanc's the Husband, ft remains as Debt due to the Erecutrr ant 
Uſe. the Husband dies, the Wife may bzing an Aﬀeon fo? it; tut | 
—- x gh the Money had been receiv'd by Authozity from the Husband, thy 
1 Roll. Rep. ft Had been as his Receipt, and as his Money, and the tia 
Ney . might well have been bzought in his Name, and the Han 


Yr. Bar. and WOUID have been Aﬀets in her Hands. 


Feme 57. 


Middleton werſus Fowler & al. Mich. 10 Will I 
| Coram Holt C. 7. At Niſi Prius. 


dP 8 N Action upon the Caſe upon the Cuſtom of the Realm wi 


Stape-Coach bꝛought againſt the Defendants being a State 
nor charge- Coach: and the Plaintiff ſet fozth, that he took a Place in if 
«ble for  Toach fo2 ſuch a Town, and that in the Joufney the fer 
by the Dri- by their Negligence loſt a Trunk of the Plaintiff's: Upon ö 
3 pleäded⸗ Apon ThE E dence it appeared, That this Cru 
cakes « Price WAS delivered fa the Perſon that dꝛahe the Coach, and hep 
for the Car- jniſed to take Care of it, and that the Trunk wag loſt out! 


8 Coachma 's Poſſeſion; and if the Baſter was charge 
Mo 198. with this Action, was the Tueſtion. Holt C. J. was of * 
3 Mod. 323. That this Aition did not lie againſt the Maſter, and that a= 
— man was not within 11 19151 as a Carrier is — 
2 Saund. 115. (ch ag take a Difinnt Þzice fo2 Carriage of Cork wm * 
16 4 »Perſons, as Waggons oaches; and tho' Woney 5 
241, 444, to the Dziver, pet that is a Gzatulty, and cannot bun e 
53.614. within the Cuſtom: Foz no Matter is chargeable with {i 
1 how 2 of his Servant, but when he as in Erecutton of the 


Hob. 206. glpen by his Maſter, and then the Ac of the Servant is the! 
N A the Hater; and the Plaintiff was nonlulted. 


2 Cro. 202. 


Hutt, 121. Skin. 625. S. C. Holt 130. 2 Show. 128. 
; 2 


EVIDENCE. 
ninus Rex Verſus Whiting. Mich. 10 Will. III. 
8 Holt C. 7. Alt Nil Prius, at Guildhall. 88 


ment for a 


van Jnfozmation agalnſt the Defendant fo2 a Cheat, upon Trial cheaciopro- 

the Fat appeared to be, That he had a Pzomiſe of a Note fo df e. 
| from his Yother-in-Law, and by ſome Slight got her Hand to \4.<,,cc: v6 
Note of 100 J. Et per Holt C. J. The Mother cannot be a Mit- wines 


ſ, being concerned in the Conſequence of the Suit, wich is a — 2 

beans to Diſcharge her ok the 100 1. Foz tho the Uerdi upon this 85 
nfozmation cannot be given in Evidence in an Acklon upon the — 51 
dote foz the +00 J. yet we are ſure to hear of it to influence the Jury; ned. 51. 
dhe aſd he could not diſtinguiſh this from the Caſes of Perjury arte 118. 

\ fozxery, where the Party, whoſe Intereſt is defeated oꝛ pꝛejudiced fen for: 


olt7 . 
the Oced, &c. is no Evidence to pꝛobe the Perjury oꝛ Fozgery. — — 


mich ver. Sir Richard Blackham. Mich. 10 Will. III. 
Coram Treby C. 7. At Niſi Prius, at Guildhall. 


REBY C. J. An Heir apparent may be a Witneſs concern- ,, <3) 


: | 283 


8 *** 


cir at Law 


ing the Title of the Land, but a Remainder⸗Man cannot, may be Wir- 
he hath a pzeſent Eſtate in the Land; but the Heirchip of the vel of the 
cir is a mere Contingency. The particular Cale was this: water 
he heir of a Bankrupt was brought to pꝛove a Debt due to him Man nor. 
an Afton by the Aſſignee, and objefted that the Surplus of th? 4-4 z Lil. 
al Eſtate (which is only to come in Aid of the perſonal Eſtate) ** 
ing to go to the Bankrupt and his Heirs, the Heir by Swear: 
as to the perſonal Eſtate has this Benefit, that he diſcharges 
e real Eſtate as to ſo much: But the C. J. allowed him to be 


ines, ſaying that was too remote a Contingency. 
Cenant in Cail, Remainder in Tail, he in Remainder cannot 
aWitnels concerning the Title of theſe Lands; fo2 he hath an 
late, ſuch as it is. 2 ol | 
ord ver. Hopkins. Hill. 12 Will. III. Coram Holt, 
C. J. At Niſi Prius, at Guildhall. 
| ROVER fo2 Villion-Lottery-Tickets; upon Evidence it ap-  '4 ) 
peared, That the Plaintiff had given the Tickets in queſt: 3 
| (0 a Goldfinith to receive the Money due on them; That ſome Tickers ofa. 
. were due, and ſoine were not; that this Goſdſmiſth had aun 3 and, 
— Tickets of the Defendant, and given a Note to pay him Tickets b. 
ard lon-Lottery.Tickets That the Plaintiff's Tickets for vis ov», 
as (1.2 to the Defendant by the Goldſmith upon this Note. a Borr 
- O_ on, that this Note under the Goldſiuith's Pand againt B. 
C ** Evidence againſt the Plaintiff, but it was read, 78" 
* Chick Juſtice ſaid. That the Wap and Danner of CONE 
py ” be taken Notice of, and the beſt Pꝛook, that the i; dence 
ith Pb Thing will affozd, is only required : When Gold: of di-receiv- 
* their Notes, no Witneſſes are by; and thelr Notes p.. N 8 
Bone 0? Tickets, are Evidence of the Receipt of Money. Mod. Ces 
Oo 2 Tf 225) 24S. 


* 


EVIDENCE. 


Ik Money is ſtolen and pald to another, the Owner of the gan 
can have no Remedy againſt him that received it: But je In 
Notes, Exchequer-Notes, o; Willion-Tickets, oz the jike, z 
ſtolen oꝛ loſt, the Owner has ſuch an Jntereſt oꝛ Pꝛoperty in then 
Ante 126, AS to bzing an Ation into whatſoever Þands they are come; gy 
ney o2 Caſh is not to be diſtinguiſhed, but theſe Notes o; %j«; 
are diſtinguiſhable, and cannot be reckoned as Caſh, and they jay 
diſtin Marks and Numbers on them, Pe agreed fn this Cz 
that if the Erchequer oꝛ any pꝛivate Perſon had paid to the 691 
ſmith the Boney oz the Tickets, it would have been a good Þy. 
ment againſt the Owner; but whether it would be ſo where i 
kets not due are bought fo2 a valuable Conſideration, he doubted, 
but as the Caſe was, the Goldſmith having Tickets of the Paint 
and of the Defendant, the Delivery of the Plaintiff's Tickets j 
the Defendant was no Change of the P2operty, oz any Conſiy 
ration; fo2 tho' the Owner gave the Goldſmſth Power to teten 
Money fo2 the Tickets, he did not give him Power to chang 
them fo2 other Tickets: And accozdingly a Uerdii was given ih 
the Plaintiff, | 


2 


Gallaway verſus Suſach. Trin. 12 Will. B. R. 
015.) 


— $i I Debt fc2 Rent, ik the Defendant plead Levy per Diſtreſs 
non deber. & {ic non debet, a Releaſe oz Payment is good Evident; 
— 1 r gg ko it p2oves there is no Debt, and that is the Jſſue, Vic 
good Evi. Cro. El. 140. which agrees; but if the Defendant plead Baum, 
dence; other- & ſic non eſt factum, nothing elſe is Evidence but Raiure, la 
mae C. 1. 
Holt 299. S. C. 


Thurſton verſus Slatford. Mich. 12 Will. III. BI. 


{ 16. ) 13 fn C. B. upon an Indebitatus aſſumpſit fo; 5 J. rectil 
—— - to the Plaintiff's Uſe, being Fees of the Ollice of Clerk a 
ven in Evi- the Peace of Oxfordſhire: Upon Non afſumpſit twas fnſiſtd 
dence ro that the Plaintiff had fozfeited his Office by not qualifying = 

190i bag ACCO2Ding to Law: They ſhewed he was admitted in April, by 
not taken the P2ODUCeD the Recoꝛd to p20ve he had not taken the ons 
—_—— lo Plaintiff offered a Bill of Exceptions to this Evidence, - 
void. was bꝛought into B. R. with the Recozd by Crit of Erro. , 
Vide ante Holt C. J. (aid, That if a Judge admits that fo2 wy 
Law 925, Which is not, the other Side cannot demur ko; that ca 
N. I. 282. Muſt tender a Vill of Exceptions: But he held that this ht 
3 5alk- 155- was Evidence: That indeed, ik there be a Pil entry, — — 

*: #7 ſupplied and coprefed by other Evidence ; foz he Mou a 
concluded by the Piſtake oz Negligence of the Officer, — - 
is a Recozd, and ſome Pyoof, tho not a compleat Por 

* | 
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E 
wech be left to the Jury. Pe remembered a Caſe where the 75 Marrer 


quiverſity of Oxford intitled themſelves to a Pꝛeſentation by A log may be 
Convizion of the Earl of Shrewsbury fo; Recuſancy, and upon proved. 
aug ſome Evidence that the Recozd was lol, the Univerſity 

515 permitted to pꝛave the Effet of it by other Evidence: Judg⸗ 

ment afterwards was given on another Point. 


ainfield verſus March. Mich. 1 Ann. Coram Holt 
C. 7. Alt Niſi Prius at Guildhall. 


HE Plaintiff bꝛought Trover as Adminiſtratoz, and de- ,) 

clared upon the Poſſeſſion of the Jnteſtate; and upon Not Far. 11.8 C. 
zulty pleaded, at the Trial the Counſel fo? the Defendant offer- * oy 4 
d to give in Evidence, that the pzetended Inteſtate made a Will tor on che 
nd an Executoꝛ; but Holt C. J. over-ruled it, and took this Di- — — -A 

berſity, That where an Adminiſtratoz bzings Trover upon his own pefendant 
Poſeſtion, the Defendant may give in Evidence a Will, and an cannot giro 
*recuto2, upon Not Guilty; otherwiſe if it be on the Poſſeſſion _— 
ff the Inteſtate, (as in the p2incipal Caſe) fo; there the Defen- generelle; 
unt ought to plead it in Abatement, and if he does not, he ſhall echervilt if 
it give it in Evidence. — ne 
Poſſeſſion. 2 Salk, 555, Far. 129. Ante 141, 281, 283. Mod, Caſes 248. Holt 44. 


rice verſus The Earl of Torrington. Trin. 2 Ann. 
Coram Holt C. J. At Niſi Prius at Guildhall. 


HE Plaintiff being a Bꝛewer, bzought an Ackion againſt the ,.c 2%) . 
Carl of Torrington fo; Beer ſold and delivered; and the Beer deli. 
-vidence given to charge the Defendant was, that the uſual Wap veres. 

the Plaintiff's Dealing was, that the Dꝛaymen came every Night 130. C. 
d the Clerk of the Bzew-houſe, and gave him an Account of the 

«tt they had Delivered out, which he ſet down fn a Book kept 

u that Purpoſe, to which the D2aymen ſet their Þands; and pot 690. 
hat the Dzayman was dead, but that this was his Hand ſet to zie cl, 
he Book: And this was held good Evidence of a Delivery ; 64. 
therwiſe of the Shop-Book it ſelf lingly, without mo2e. | 


Ford verſus Grey. Hill. 2 Ann. B. R. 


N Ejetment on a Trio1 at Bar, the Statute of Limitations What Potſo 


us inſiſted on, and theſe Points were ruled — 
per Cur. = 
* the Poſſefion of one Jointenant is the Pollemon ok ses 
os far as to pꝛevent the Statute of Limitations. Limirarions, 
"Wy 


hat a Claim oꝛ Entry to p2event the Statute of Limi- eg © 

5 | $.C. 

= muſt be upon the Land, unleſs there be ſome ſpecial Rea- 2% b 
0 the contrary. Lord Grey. 


zbly, 3 % 44 


FIR 
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e « — n . 
3dly, Ik one makes an Anſwer in Chancery which le Ning; 
cial to his Eſtate, it may be given in Evidence againſt him hi 

not againſt his Allenee. f 
Recital of 4thly, That a Recital of a Leaſe in a Deed of Releate iS ggg 
— * and Evidence of ſuch Leaſe againſt the Releaſo2, and thoſe that Clain 
Evidence, under him; but as to others it is not, without pꝛoving there wy 

and againſt ſuch a Deed, and it was loſt and deſtroyed. 
whom. Ithly, Ik one Jointenant levies a Fine, it ſ:vers the Jointurg, 

Jeimenavey, Vt Does not amount to an Duſter of his Companion, 


Domina Regina verſus Mackartney & al Mich, 
2 Ann. B. R. 


8. 85 Mod. Ndictment fo2 a Cheat done to J. S. by impoſing upon him : 


4 Quantity of Beer mir'd with Uinegar and Gꝛounds of Cofte 
cheared may £02 Port Mine; one of the Defendants pꝛetending to be a Booker 
be « wimelsanD the other a Portugueze Merchant, fo2 the better carrying n 
Falt on the Of the Cheat. Et per Holt C. J. I. S. was allowed to be a (at 
Indictment. Neſs to pꝛobe the Fatt upon the Trial, fo2 in ſuch pzivate Trail 
Far. 119. actions no Body elſe can be a Mitnels of the Circumſtances of 
pore, Pl12- the Fat, but he that ſuffers, 

1 Sid. 431. 2 Keb. 572. Hard. 331. 1 Vent. 49, 78. Holt zoo. 


Tilley's Caſe. Mich. 2 Ann. C. B. 


12 ® » a Trial at Bar in C. B. this Point aroſe, viz. Depoſition 
—— had been taken in Chancery in perpetuam rei memorian, 
rei memo - ANN it happened afterwards that the Inheritance of the (ame Lam 
Ee deſcended to the Perſon, who was [wozu as a Witneſs, and if 
any Caſe as Was nom a Party to the Suit in Ejeäment; and the Quelian 
long as the was, Uhether theſe Depoſitions could be read in the Caull, 
live. © Trevor E. J. held, That they ought; ko; that he was diſabledt 
Ante 278. give Evidence by the act of God, ſo that 'twas in Efſeft the ſail 
Thing as if he were dead. Tracy and Blencow contra. ett 
vide Lilly's upon Tracy cuuie into B. R. to ask the Opinion of the Court, 1 
Rer. 388. the Court agreed they ought not to be read; ko; per Hol Cy 
2 Salk. 555, The only Intent of ſuch Depoſitions was to perpetuate Cel 
** mony, in Caſe the Mitneſſes died, and they cannot be read > 
163, 277. Any Caſe between other Parties till after the Death of the = 
neſs, who is to appear and give his Evidence. viva voce, [0 9 
as he lives: uch leſs can they be read in this Caſe, whet! 


Witneſs himſelf is Party. To which Trevor C. J. agreed, 


© CS 
| SA. 
o® 


ö 


urtyn verſus Hendrickſon. Hill. 2 Ann. Corani 
Holt C. J. At Niſi Prius at Guildhall. 


N an Action on the Caſe fo: Managing the Defendant's Ship ( 22.) 
@ wgligentlp, that it ran over the Plaintiff's Barge, the E'dence in 
eclaration ſet koꝛth that he was poſſeſſed of the ſaid Baͤrge, for running 
den with divers Goods and Yerchandizes: And, iff, Holt C. J. over the 
-ot1{d not ſuffer the Pilot to be a Witneſs, becauſe he was an- parge vi 
\rccable, if faulty in Steering, to the Paſter. 2dly, He would his Ship. 
it ſuffer any Damages to be recovered fo2 the Goods, becauſe _ — 
ot ct foꝛth particularly, ſaying, they ought to be ſet fo2th ſpe- — 
{ally, as where an Action is bꝛought fo2 burning his Wouſe: So 
Caſe fo2 WWo2ds, per quod ſhe loſt her Marriage with J. S. & 
lis Perſonis, he ſaid he would not ſuffer them to give in Evidence 


Loſs of Marriage with any Body but J. S. 


Anonymus. Mich. 3 Anh. B. R. 


23. 
ER Holt C. J. In a Caſe in my Lozd Hale's Time, between a 
Combe and Mayo, a Counterpart of an ancient Deed was der Ei, 
mitted as Evidence of the Deed, and the Special Uerdf# old, or in 
as dawn up as finding the Deed with a Prout patet by the 1 a 
vunterpart, which he ſaid was done to p2eſerve the Pꝛecedents; i Lev. 25, 
nd now by all the Court, The Counterpart of a Deed, with- Mod. Caſes 
t other Circumſtances, is not ſufficient Evidence, unleſs in 255, 


ale of a Fine, in which Caſe a Counterpart is good Evidence rg 0m 


it (elf, 3 Keb. 477. 
Holt 301.8. C. 


Watſon verſus Sparks. Mich. 5 Ann. B. R. 


| 14. 
N Treſpaſs Quare clauſum fregit, Not guilty was pleaded, and 1 520 
on Trial the Defendant gave Evidence, That it was in a — = = 
ſway, Et per Cur. *Tis a Special Juſtification, and ought fendanc can- 
? to be allowed to be given in Evidence on the General Jfſue. — mg 
ot C.J. ſaid, Jn Caſe fo2 Diſturbing the Plaintiff of his Com- the Place was 
* upon Not guilty pleaded, he had known the Defendant per: * Highway. 
dtogive in Evidence, that he hap a Right to Common there; 2 B. w 


it be never thought it right, and never allowed it. Co.Lit. 53.8. 
283. 4. 


Charnock 
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Charnock's Caſe. 


Ns 4 1 was indlcked fo2 that he the roth ok Feb 
ment, Evi- E 9 Will. 3. & diverſis aliis diebus & vicibus tam antea . 
— poltea, in the Pariſh of St. Clement Danes, did traiterougy Con: 
Fact done ar (pfre to kill the King. Et per Holt C. J. Evidence may be given 
any Time, Of d treaſonable Conſpiracy, 8c. at any Time befoze oz after the 
rorer be Time alledged in the Jndiitment : A 
and aravy ff, Becauſe 'tis only a Circumſtance, and of Fon: Some 
Place in that Day muſt be alledged, but it is not material. 
Sell. 3.8  2Dly, The Indidment lays it to be at divers Days and 
Holt 133, Times, as well befoze as after, and thereby compyehends what 
oy = was done laſt Year, as well as this; and as the Evidence maybe 
of Patters befoze that. Time, ſo it may be of Watters alſo « 
any Time after the Time ſpecified in the Indi#ment, provided i 
be not after the Time the Indictment was found, neither is the 
Co.Lir.303-2. Evidence tied up to the Place; fo; it may be of any Place, py 
2 + Cats. Vided it be not out of the County; and fo it is of all crinind 
t Caſes, Vide Charnock 8 Trial, fo. 19, &c. | 


Wright verſus Sharp. Paſch. 7 Ann. B.R. 


f 2s.) Copporation-Book was offered in Evidence at the Azes tt 
ev wn pꝛove a Member of the Co2pozation not in Poſſeſſion, an 
be rendered refuſed. No Bill of Exceptions was then tendered, no) were th 
* I Exceptions reduced to Writing; ſo the Trial pꝛoceeded, and an 
18. dict was given fo? the Plaintiff. Mext Term the Court was mob 
2 Inſt. 42), fo2 a Bill of Exceptions, and it was ſtirred and debated in Cour 
1 A. * It was urged, That the Law requires quod proponat exceptionen 
175- 5. C. ſuam, and no Time is appointed fo? the reducing it into Writing 
Hol: 301. and the Party is not griev'd till a Uerdi# be given againſt hit 
and the ſame Wemoyy, that ſerves the Judges fo? a new Cri 
will ſerve fo2 Bills of Exceptions. Vide 2 Inſt. 437. N. B. 21. 54% 

Vet. Intr. 96, 136. Raymond 405. Brownl. Red. 433. 2 Lev. 23 

Stat. Weſt. 2. c. 31. On the other Side it was ſaid, That i) 

P2atice would p2ove a great Difficulty to Judges, and Deli) 

Jultice ; that the Pꝛecedents and Entries ſuppoſe the Excepti 

to be wzitten down upon its being diſallowed, and the Stall 

ought to be conſtrued ſo as to pꝛevent Jnconvenience ; beſides, 

Cows of the Ac are in the p2eſent Tenſe, and fo is the Gt 

fozmed on the Ac. Holt C. J. Ik this P2atice ſhould pi 

the Judge would be fn a ſtrange Condition: he konne 
Exception, and refuſes to ſign the Bill, ſo an Action * 
bzought.: You ſhould have inſiſted on pour Exception er 


4 


EVIDENCE 289 


gal: Poul waive it if you acquieſce, and ſhall not reſo2t back 
"your Exception after a Uerdii againſt you, when perhaps, it 
« hap food upon your Exception, the Party had other Evi- 
"ce, and need not have put the Cauſe on this Point: The 
tute indeed appoints no Time, but the Nature and Reaſon 
the Ching requires the Erception ſhould be reduced to 
r:iting when taken and Diſallowed, like a Special Uerdit, oz 
memurrer to. Evidence; not that they need be dꝛawn up in 
em; but the Subſtance muſt be reduced to Writing while the 
ing is tranſaing, becauſe it is to become a Recozd : So the 


ation was Denied. 


em ver. Nichols Coram Holt C. 7. A. Niſi prius. 


N an Action on the Caſe fo2 a Deceit, the Plaintiff ſet fo2th, _ (.) 
Chat he bought ſeveral Parcels of Silk fo2 Sl — 
'rreas it was another Kind of Silk; and that the Defendant „ond sea, 
{ll knowing this Oeceit (old it him fo? Silk: On Trial, —.— to 
on Not guilty, it appeared that there was no actual Deceit in Fertan in 
e Defendant who was the Merchant, but that it was in his an Adion of 
ato2 beyond Sea: And the Doubt was, Jf this Deceit could — 
ge the Merchant? And Holt C. J. was of Opinion, That the cur le Cate, 
chant was anſwerable fo2 the Deceit of his Faitoz, tho' not - 8. con. 
minaliter, yet civiliter; fo2 ſeeing ſome Body muſt be a Loſer 462.80 
this Occeit, it is moze Reaſon that he, that employs and puts by 
Truſt and Confidence in the Deceiver, ſhould be a Loſer than a 


anger: And upon this Opinion the Plaintiff had a Uerdit, 


Anonymus. Coram Holt C. 7. At Niſi prius. 


\ Trover to: Money the Caſe was upon Evidence, That the , (28. 
Plaintiff's Son had a general Authozity from his Father to Parer v. 
ave and pay out his Father's Money. The Son took a Bill ney and gave 
Boney due to his Father, and receiv'd it without a particular 3 
thoity foz that Purpoſe, and this Receipt was with an Intent vidence ad- 
inbezil and ſpend it; but he gave a Receipt as fo: Yoney mines in 
tu his Father's Uſe, and this Money was given to the Defen- l 
W'. The Queſtions were, 1ſt, Tf the Son could be a Witneſs i $4. 431. 
lis Caſe to pꝛove the Delivery? And, 2dly, Whether the Fa- 8 
t (ould maintain an Action ok Trover? Holt C. J. was of ; Len . 
en, That the Son might be admitted as a good Tlitnels, Mod. Caſes 
 Crftmony being cozrobozated by other Circumſtances ; and ?939%3*% 
* Wion was maintainable fo2 the Father, fo2 that the ge- 
ü ne that the Son had to take his Father's Boney, 
a Ne Beceipt of the Woney to be to his Father's Uſe, and a 
Acharge of the Debt, lo as that the Father could not avoid 
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__ 
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the Payment, and charge the Perſon that paid the Boney 
an Aion ; and then, if the Payment was a good Diſcharge |, 
Reaſon it ſhould be his Money, and the Poſſeſſion of the gy, 
' 8d. 438. the Poſſeſſion of the Father, the Son being to this Purpgs ; 
I 43 , 1 p 1 
2 Keb. 588. his Father's Servant; and accozding to this Opinion the Plan, 
z Salk. 655. tiff had a UGerdict, but he ſaid he was willing to have @ cn 
made of it; but the Defendant acquieſced in his Opinion, 


— 


Brown verſus Hedges. Trin. 7 Ann. B. N 
C29.) IN Trover, upon Not guilty pleaded it appear'd in Evid 


of « Trover 4 That the Defendant was Tenant by the Curteſy of Lang; 
ip; Ireland, and had cut down and ſold the Trees off the eim 
one in Ire- und that the Reverſion belong'd to the Plaintiff and two ahn 
land, good. in Copatcenary : Upon a Caſe made fo2 the Opinion of the Cam 
Kirch, 25 it was reſolv'd, 1ſt, That in local Aﬀtons, as in Treſpaſs qu 
Cro. El. 667. clauſum fregit, the Plaintiff cannot pꝛove a Treſpaſs but un 
Oo. Lit. 282. b. he lays it, noꝛ lay it in any other Place than where it is; by 
— 2 is otherwiſe in Actions tranſitozy, as Trover: Ergo, her: | 
cannot bring ma lay the Converſion here, and p2ove it in Ireland. Vide$y 
Trover a 331. -2Ddly, One Jointenant 02 Tenant in Common, oz Pm 
Companion, NET, Cannot bzing Trover againſt another, decauſe the Pal 
bur * ſion of one is the Poſſeſſion of both; if he does, it is good el 
Scranger and DENCE upon Not guilty: But if one Jointenant byings Tut 
iris only Againſt a Stranger, in that Caſe the Defendant may plea 
pleadable in in Abatement, but cannot take Advantage of it in Cviden 


Abatement. 


Skin.12,180. 2 Lev. I 13. Cro. El. 544. 


Blackham's Caſe. Hill. 7 Ann. Coram Holt C 
At. Niſi prius in Middleſex. 


«© 3%? - IN Trover upon Evidence at a Trial befoze Holt C. J. it! 
the Spiritual 1 Sittings in Middleſex, the Caſe was, The Plaintiff j! 
Saur ine the Goods to be in his Poſſeflion, and to be taken away i 
their juril. Defendant : The Defendant ſhew'd that theſe were the Eu 
diction, is Jane Blackham in her Life⸗time, and that the Defendant Ji 
concluſive. ken out Letters of Adminiſtration to her, and ſo was intiti 
the Point the Goods: Upon this the Plaintiff pꝛobed that ſome fel V 
rried; eber befoze her Death, ſhe was afually married to him; and f 
vllareret Twer to that it was inſiſted that the Spiritual Court had! 
Matter. mined the Right to be in the Defendant , foz they could nat! 
granted Adminiſtration to the Defendant, but upon lach 

there was no ſuch Marriage, and that this Sentence being 

Matter within their Jurisdition was concluſive, and coi 

be gain-ſaid in Evidence. Et per Holt C. J. A Pattet, k 
has been direfly determined by their Sentence, cannot * 

ſaid : Their Sentence is concluſive in ſuch Caſes, en 

1 
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— 


-yidcnce (hall be admitted to pꝛove the contrary ; but that is to be 

deended only in the Point direckly tried; otherwſſe it is if a c8lla- , 1er. z,, 
dal Zatter be colleed oz inferred from their Sentence, as in 235 

his Cale, becauſe the Adminiſtration is granted to the Defen- 1 Sid. 359. 
"nt, therefoze they infer that the Plalntiff was not the Jnteſtate's — 
husband, as he could not have been taken to be, if the Point 

kere tried had been married oz unmarried, and their Sentence 

1d been, Not married, 


dy Dowager Lindley verſus Lord Lindſey, Mich. 
8 Ann. B. R. | 


x Ljecment the Plaintiff made Title by a Recovery in Dower, _.c 3'- ) 
and pzoduced in Evidence the Reco2d of the Judgment, the 8 
hbere ſacias ſeiſmam, &e. The Defendant offered to p20ve a very in Dow- 
rm of ninety-nine Years ſubſiſting, and that pꝛioz to this Ti- **V<endane 
t but it was diſallowed ; fo2 if he had pleaded this in Bar of the —.— Ter 
tit of Dower, yet the Plaintiff muſt have recovered with a Ceſ. of Years . 


t executio; and the Defendant had a pꝛoper Time to have plead- Nate 2 


it then, and has flipped his Oppoztuntty: Alſo a Chattel⸗Inte⸗ Dower, and 
| was at Common Law bound by a Recovery in a real Acton, 9i%llowed. 
that the Defendant had an intermediate Erecution, without du. . 
regard to the ſubſiſting Term: And tho' by the Statute H. 8. a 276. 545 


rio? may falſify, yet it muſt be the Termoz himſelf, and not -*2* 93. 
other lo; him. | 


I 
— 


duage '! Caſe. Coram Trevor C. J. At Niſi prius. 


N Aſumpſit upon a Note fo2 10 l. 158. given b 3 
dant to the Plaintiff, and Non e — — Cendemna: 
e Plaintiff pzoduced and pꝛoved the Note. The Defendant in rana in fe. 
charge of himſelf pꝛoduced the Recoꝛd of a fozeign Attachment reignAttach. 
rein the laid Debt was attached by the City-Pzoceſs fo2 the *2'>r0ughe 
atisfazion of a Debt demanded there of the Plaintiff, and was val. . Cue 
P condemned: And it was ruled by Trevor C. J. That this charge on 
1 Dilcharge, but that if the Plaintiff in this Aﬀtion f.. f- 
a e ſhewed the Oziginal, wherein he declared, to be p2ece- Viss ance 
4 = Attachment, fo that it had appeared that this Court vr. 
pied of an Afion fo2 the Demand of this Debt befozet ©” © 
micht ed, then ſhould the Plaintiff have recovered his Debt. 
anding fuch Evidence; but the Declaration in the Re- 


N here w Li 
— the Time of the Attachment and of the 
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I. Coram Holt C 7 4 
----== verſus Layfield — > 3 


| | oney had and received to th 
15 N an Action on the — . = Evidence, that Layfield an 
— * — Bankers rr 
Plainti — ther De en . fo2 whic be 
e Plini had given Layla 20s to An ne ang 
Partners, the e Double on: Cha 
be whar denen Hoe for that Boney the Alton was ought. 
gainſt the a 401. Bene 5 Defendants, That - 
other, unleſs bjetted fo2 the d it did not appear that ay 
he ſhews a ff was 005 field and his Partners, an ry but Layfield, an) 
Diſclaimer. ggainſt Layfic be Truſtees in the Lottery is Partners. t 
3 Mod, 1 — 144 Cher Ager ES = phate 
alm. 283, whit Trade, and Go ? | Goldſmiths, 
284- rs in their Trade, Credit of ſevera | 
Cro Jac.411. Partner in upon the it Chould be py: 
ind eir Money in Senefits, and be 
jo Akin n at — a Sho 5 es the A of the other, 2 
1 at of — chew a DN, and va a da 
d him, un ; the 
—— in it; and accozdingly t 


fo2 fozty Pounds. 
| Vide plus, Title Mitneſſes. 


0 


(charge 


"Ott are Jud 
Atty cannot 
Crit is ret 


e Cauſe were not to be ſet 
ge of that Cauſe. 


MMunicato ca 


ges of the Canſe and have it befoze 
urnable here. 


Excommunicato Capiendo. 
King verſus Fowler. Mich. 12 Will. III. B. R. 


iendo, and the Excommunication was in the Writ re⸗ 
cited to be pro quibuſdam cauſis ſubtractionis decimarum piendo pro 
e aliorum Jurium Eccletiaſticorum ; and becauſe this Return was 
certain, the Court was moved that he might be diſcharged. ; &ioo. 9eci- 
nd the Queſtfon was, Whether this Return was incertain, an 
ether that Jncertatnty would victate the Writ, &c. ? And the 
Court reſolved, 
i, That the Return was uncertain ; fo2 that the alia Jura 
ight be ſuch Matters as were out of their Jurisdiffon, 
hey ought to ſhew the Matter was within their Jurisdifion ; fo2 

that the King's Courts are to be Judges, and not they them- 


2dly, The Cauſe of Excommunication muſt be ſet fo2th in the 
Writ, At Common Law the Tarit De Excommunicato capien- 
0 was always general pro contumacia, not containing a ſpectal ſfncerhescac. 
aſe : Ind the Writ was returnable in Chancery, and founded 
ta Signifcavit 02 Certificate of the Biſhop, which Certificate 

foxth the Cauſe bekoꝛe, and the Party could not be diſcharged 
ut by Superſedeas in Chancery, if the Cauſe were inſufficient + 
ut now the Cauſe muft be ſet fo2th in the Writ De Excommu- 
cato capiendo itſelf, becauſe by the Stat. 5 Eliz. the Writ is 
late returnable in this Court, which could be to no Purpoſe, if 


koꝛth in the Writ, and this Court 


Aly, The Court held they might diſcharge the Party upon ths 
nluficiency of the Return: Bekoze the 5th Eliz. there were no 
charges in this Court on Excommunicato capiendo's, but oro. Jae. 212. 
f + Pan was ercommunicate pending a P2ohfbition : Now 
ale is altered, foz this Court may quath the Writ of Ex- 
piendo, 02 atvary a Superſedeas, becauſe this 


and the 
go into Chancery fo? a Superodens fone becauſe 


Ac⸗ 


Na Habeas Corpus the Return was, That Fowler was ( «. » 
taken and in Cuſtody by a Writ of Excommunicato ca- Vide 350. 


xcom mu- 


ca to ca- 


quibuſdam 
eauſis ſubtra- 


d marum ſive 
al. Jur. Eeele- 
ſiaſt. quaſh'd 


for Incer- 
rainty. 
Far. 57» 


and 5 Co. 20, 2+, 


Cauſe muft 
be expreſs'd 
in the Writ 


5 Eli. 


2 Iaſt. 660, 


661. 


3 Mod. 89. 
Cro. Jac. 360, 


567. 


I. 5. 
Pott 294 


— 
— — — —— — —— ͤ i — — — - : — 
— . x 
_ . 
CY” | 
. <> 
2 — - 4 
— — — x £5 -- 


— — 


($-) 
Ante 106, 
134. 

H. taken on 
Excommu- 
Nicato ca- 
piendo can- 
not come in- 
to B. R. but 
by Habeas 
Cor pus, and 
that not be- 
fore the Re- 
turn of the 
Proceſs 

Far. 56, 117. 
Mod Caſes, 
&c. 160. 
Ante 114, 
115. 


Ante pl. 1. 


(4) 
Tan By. 


3 D. 294. 
p. 7. S. C. 


made on the Habeas Corpus, viz. That the Party was diſch unn 
becauſe the Writ De Excommunicato capiendo was quaſhed. 


Coſts in quodam negotio puerorum educationis five inſtruio 
4 ſine aliqua licentia in ea parte prius obtenta; and the TWrit was 
517. © quaſhed fo2 Jncertainty, becauſe it might be a Teaching to kene 
dance, and not Letters. 


Domina Regina verſus The Biſhop of St. David's. Mich 


Domina Regina verſus Sangway. Mich. 1 Ann. B 


two Exceptions to the Writ : ist, That this not being oll 
have been in the Writ, 2dly, That no Addition was gibt 


Excommunicato Capiendo. 
2ccowdingly the Writ was quaſhed, and this Special E 


Domina Regina verſus Hill. Paſ. 13 Will. III. BI 


N a Urit of Excommunicato capiendo the Recital of the Signi 
ficavit was, That he was ercommunicated fo2 not paying th 


I Ann. B. R. 


HE Defendant was taken upon a Writ of Excommunicat 
capiendo, and being in Cuſtody in Newgate p2aped a Hz 

beas Corpus, and was bzought into Court thereupon, and it a 
peared by the Return, that the Writ of Excommunicato capier 
do was not yet returnable : And the Court held, iſt, That on 
taken on a Uirit of Excommunicato capiendo cannot tome intt 
this Court but by Habcas Corpus; and if he be bꝛought in bein 
the Writ is returnable, he ſhall not be allowed to plead oz molt 
to quaſh the Writ. 1 3s | 
2dly, The Writ of Excommunicato capiendo xetites the Sint 
fcavit, which is in Chancery, but the Writ is bzought into thi 
Court, and is inrolled here bekoze it goes to the Sheriff; whit 
Inrollment is to inkoꝛm the Court, that at the Return of the Lv 
communicato capiendo, they may award farther Pzoceſs, as th 
Caſe requires, 
3dly, Ik by the Recital of the Significavit it appears that ther 
was no Cauſe fo2 the Writ, the Court of King's Bench 08! 
_ it, and the Court of Chancery cannot, tho the Signitci 
e there. | 


[ HE Defendant was ercommunicated pro quadam en 
jactitationis maritagii, and taken upon a Capias with Y 
nalty, and bꝛought up by Habeas Corpus; and Pz. Cheſhire 8 


the nine Cauſes mention d in 5 Eliz. c. 23. no Penalty ou! 


2 
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«frudant : And the Court held, That fo2 any of the nine 

zus mentioned in the Statute there ought to go a Capias 

ih a Penalty, and be an Addition in the Writ ; but in other LE 
ifes no Addition was neceſſary , and though there was a Pe- „ 
alty, yet the Court would not diſcharge the Party of the Pꝛo⸗ Cro. Car. 
(, but diſcharge the Penalty only; though the Law was taken 23. 
ke otherwiſe heretofoze : But that fo2 the Want of Addition 

| Caſes where that was neceſſary, the Party (ould be diſchar- 

d upon Motion. 


% 


EY E.C-U re 


(1) 


Executor 


King verſus Ayloff. Trin. 1 W. & M. B. R. may bring 


rror to re- 
verſe the At- 
rainder of 


fecuto2 bzought a Writ of Erro2 to reverſe an Attainder 7". n 
ok high Treaſon of his Teſtatoz, and Holt C. J. doubt- Owen 10. ® 
ed whether it lay fo2 the Executo2 ? Foz by Reverſal the 5 — a, 
Blood and the Land is reſtozed, which is of no Advan- Code %% 
je to him, and the Goods were kozkeited by the Convition of 380. 
 Ceſtatoz, and not by the Attainder : But the other thꝛee Ju- | Gew. 13. 
es againſt him; fo2 he is pꝛivy to the Judgment, and may have comb. 114. 
ls thereby, Vide 3 Cro. 225, 273, 558. 3 Mod. 12. 


Holt 304. 
Trem. 12. 


hitehall verſus Squire. Paſch. 2 W. & M. B. R. (2.) 


3 Mod. 276, 

an Adlon of Trover by the Plaintiff as Adminiſtratoz of J. M. inte- 
(0 a Gelding, on Not guflty pleaded the Jury found a Spe- bring Trover 
| Cerdit, viz. That J. M. was poſſefſed of the Gelding, and —— 
him to the Defendant to paſture, and died inteſtate t That ſoc to the 
ae miniſtration granted the Plaintiff deſired the Deken⸗ — 
8 bury J. M. decently, who accozdingly buried him, and laid un . 
therein; whereupon the Plaintiff agreed, That the De: „ron 
un hould have the Hozſe in Part of Satigfaition of funeral — 
unde fande 131. Reſidue thereof gave him bis Note; af: 8.8 ** 
nerf the Plaintiff took out Adminiſtration, and now bzought 32-373 p. 3» 

the Doxſe ; and Holt C. J. was of Opinion, That the 50. 
Adlon 3 — f 
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Action well lay; fo2 that the Defendant was a tozt Erecuto), ay 
the Plaintiff's Conſent, when he had nothing to do, would nat 
ter the Cale; foz if he had then releaſed, yet he might haye tun 
Adminiſtration, and brought an Afton afterwards, but Dolls 
and Eyre Juſtices contra, and the Defendant had Judgment. 


Shelley's Caſe. Trin. 5 W. & M. B. R. 


(3) N an Action upon the Caſe againſt an Erecutoz, upon Pen 
Evidence 5 

upon Plene 1 adminiſtravit pleaded, thꝛee Points were declared per Hol 
Adminiſtre- C. J. iſt, That the Plaintiff muſt prove his Debt, other 
Show. 81. be (hall recover but 1d. Damages, tho' there be Allets, fot 
Cro. El. 315. Plea only admits the Debt, but not the Quantity. 2dly, Cin 
H all ſperate Debts mentioned in the Jnventozy ſhall be counta 
Cro. EI 575. Aſſets in the Executoz's Hands; fo2 that is as much as to ly 
Plowd. 543- that they may be had fo2 demanding, unleſs the Demand g 
2 Roll Abr. Refuſal be proved. 3dly, That fo2 Strifneſs no funeral 6; 
Hole365.5.C. pentes are Allowable agaiuſt a Creditoz, except fo2 the Coſy 
Comb. 342. Ringing the Bell, Parſon, Clerk and Bearers Fees, but un 


fo2 Pall oꝛ Oꝛznaments. 


Potpi.s. Harding verſus Salkill. Mich. 5 W. & M. BI 
— 


That he is P Debt againſt the Defendant as Executoz, The Defendan 
Adminiftra- 1 pleaded in Bar, That he was Adminiſtratoz ; relying um 
in Bar, but Dyer 305. pl. 61. But the Court held it no Plea in Sit; 
Abarement. fo: if an Aion be brought againſt an Adminiftratoy by tl 
Sl 36 Name of Exetutoz, and Judgment had therein, this Judgnt 
1 Mod. 239. map be pleaded in Bar to another Action b2ought againſt hit 
3 0.344. as Adminiſtratoz, 
Comb. 220. Skin. 365. Holt 306. Caſes B. R. 46. 


a of 26. Newton verſus Richards. Paſch. 6 W. & M. 31. 
Scire Facias * R ot. 67. 


on a Judg- 
ment againſt 


Pens ada. CCire Facias upon a Judgment againſt the Teffatoz was 1 


iſtravi ed againſt his Erecutoz, who pleaded Plene Admmin 
withour vit & Nulla — die impetrationis primi brevis de — 
ſhewing > cias nec unquam poſtea. The Plaintiff demurred perla, | 
cial Demur- ſhewed fo2 Cauſe, that the Defendant did not hew þ L 
_ had adminiſtred; and had Judgment; fo2 againſt a — | 
Cre! Ei. 573. he ought to ſhew how he adminiftred, but it had been goo 
x Lill. 568. on general Demurrer. Vide Mo. 158, All. 48. 3 M997 
Comb. 298. 2 Keb. 736. 3 Cro. 575. | 


Skin. 565. 


EXECUTORS. 


illioghurſt verſus Speerman. Paf. 7 Will. III. B. R. 


= 4 
7 an Erecuto2 has a Term, and the Pꝛemiſſes are of leſs Aa- 80 = 
ne than the Rent reſerved thereon, in an Aﬀion bꝛought a- 10 Debt lo 
int him in the Debet and Detinet, he may plead the ſpecial Mat⸗ Rent, Execu- 
, viz, That he has no Aſſets, and that the Land is of leſs 7 9.4 
ue than the Rent; and demand Judgment if he ought not to Ae, «ng 
charged in the Detinet tantum. This Holt C. J. ſaid was thar the bre, 
; Opinion, and that Hale was of the ſame Opinion, and it was ies «re of 
t reaſonable, becauſe an Executoz could not waive fo2 the Term than che 


I; ko: he muſt renounce the Executoꝛſhip in toto o2 not at Ren. 


1 Vent. 271, 
Vid. peſt307, 
317. 2 Vent. 209, 210. 1 Mod. 185, 186. Rep. A. Q. 169. S. C. Holt 306. 


lliams verſus Crey. Paſ. 7 Will. III. B. R. Vide this Cale in ( 7. 
Title Action ſur le Caſe, Pl. 2. Pag. 12. 


Fooler verſus Cooke. Mich. 7 Will. III. B. R. 


JLaintiff bꝛought Aſſumpſit againſt the Defendant as Erxecutoz; (« 8. ) 
Defendant Petit judicium {i ipſe ad billam præd. reſpondere gage * 

eat quia dicit, That Adminiſtration was granted to him, in dion «- 

ich Caſe he ought to be ſued as Adminiſtratoz, and not as Ere- eint Exe- 


curor, Plea 


0}, and concludes. Petit judicium fi ad billam prædict. reſpon- that be is 
' compelli debeat, &c. The Plaintiff demurred, and it was 4dminiftra- 
pied, firſt, That he had not traverſed, abſque hoc that he av: sed not 


traverſe that 


ted as Executoz, 2 Brownl. 184. Sed non allocatur: F 0 he intermed- 


ell confeſſed and avoided ; fo2 an Jntermeddling with the don tre, 


nol he has ſhewed the Cauſe of his Intermeddling and upon _ 
It Account, which, if true, he ought to be charged acco2ding: Cates E. R. 
is true, if he intermeddled befoze Adminiſtration, he may be 2 
ed ds Erecuto2 of his own Wrong, but that ſhall not be 36 
aved; fo all Ads are intended to be rightful till the contra- 
wears; and if the Caſe were ſo, the Plaintitf ought to reply 2 Vent. 180. 
Werner would be impertinent; fo2 tho' the Declaration gg 
15 an Intermeddling, yet it does not ſuppoſe how no2 in H. 6. „ 
+ ner; and to deny an Jntermeddling as Exetutoz de 7 4 13 
| * to traverſe that which is not alledged. Et per Holt I ut. 855 
* he Difference is between ſuing one as Executo2, as fn 4 4. 7. 14. 
token then there needs no Traverſe, and ſuing one as fer tbc be 


1s an Execu- 


ite to J. S. fo2 then, if the Defendant pleads he is an tor, muſt wa- 
he muſt go on and traverſe abſque hoc that the ſaſd ve" thedy- 


died inteſtate, and the — is, becauſe, unleſs there was 4. 
Qq a 


better without a Traverſe, and the Plaintiff's Declaration died before 


Is intitles the Plaintiff to an Action agatnft the Defendant, S. C. „Mod. 
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ng —_—— uv. 


a dying Inteſtate, no Aion can be b2zought againſt one as Jdd 

niſtratoz, and to ſay he was made Executoz, is by Jmpiicg 
Ante 173, only an Anſwer to the dying Inteſtate. zdly, "Twas oben 
me That the Bill could not be abated upon the Concluſion o ji 

Plea, which was to the Jurigdiition of the Court, and not toll 

Bill; and the Court inclined that every Jlea ought to habe h 
proper Con- apt Concluſion, and that they ought not to abate the Plainti 
clubon in T{Jrit 02 Bill in this Caſe, becauſe the Defendant had not pay 
(9) 


Abatement. 
Powers verſus Coot. Trin. 9 Will. III. BR. 
Carth. 363. 


— -2__ 1 Plaintiff bꝛought Debt upon an Obligation againt tz 
Ante pl. 8. Defendant as Executrir of J. S. The Defendant plea 
5 Mod. 136, that J. S. died Inteſtate, and that Adminiſtration was comm 
Debr »2aing to her, & pet. judicium fi ipſa ad billam prædict. reſpondere( 
Exeemgr of beat, &c. Clpon this the Plaintiff demurred, and inlifted thay 
Js. dea ln Defendant ſhould have traverſed, abſque hoc that the intemg 
ſtare, and DIED befo2e Adminiſtration committed to her; ko; if ſhe did, þ 
he is Admi- made her (elf liable as a tozt Executrix; and cited 3 Cro. 56 
., 102, 3 Leon. 197. Yelv. 115. Brownl. 97. Holt C. J. 4 
verſe that he Cur. Such a Traverſe had been ill; fo2 ſuch Intermeddling 
inrermcddled not alledged, and the Defendant ought not to traverſe that wh 
nitrarion the Plaintiff doth not alledge in his Declaration, 


granted. 3 Bulft. 250. S. C. 3 D. 414. p. 2, 3. 5 Mod. 136, 145. Caſes B. R. 83. Holt zoj,j 


Aſton werſus Sherman. Mich. 9 Will. III. RI 


(.) EBT upon a Bond againſt an Executoz ; the Defend 
Pleading of pleaded ſir ſeveral Judgments fo2 1001. each, and that 
6x Juds- had not Aﬀets ultra 101. which was bound by them; the Plan 
Confeſſion teplied ſeberally as to five of the Judgments, that they were If 
of Aers for on Foot by Fraud, and pꝛayed Judgment foz his Debt ans 
and ie mages in the Concluſion of each Plea ; and as to the ſirt 
Replication þ[eaded that the Defendant had Aſſets ultra the 10 1. ſufficient, © 
—— 4 Et hoc petit quod inquiratur per patriam. Et per Holt C.. 
Niens ultra a WaS udjudged, firſt, That the Plaintiff may reply ſeverally ul. 
_— Sum, each, and that it is at his Elefion ts reply to all, 0? * 
Poſt 312. Any one of the Judgments ſet up by the Executor. But, 0 
Comb 444, That the Plaintiff's Replication is w2ong in this, that he pi 
- Gan ed as to five Judgments per fraudem, and as ts the laſt, 
Caſes B. R. Has gſſets ultra, concluding to the Country; ko; when c 4 
155 % pleads fir Judgments, he confeſſes Aﬀets fo; above five, 1 
Lil. Eur 18. ft is an Allegation of what is already confeſſed, and dziving 

an unnecefſary Iſſue thereupon ; but becauſe there are Pack | 
this (iay, as 1 Saund. 336. the Plaintiff had Leave to? 


tinue, and afterwards amended on Payment of Coſts 
I 


— — 
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Dominus Rex verſus Sir Richard Raynes. Mich. (n) 
10 Will. III. B. R. | 2 Vous, $35 


S. C. 
Ante 36. 


Mandamus iſſued to grant Pꝛobate of the Mill; the Ovi- Ser! 


u, incapax, &c. And this Return was held inſufficient ; ko; that E*<<=tor, 
there is a Mill is admitted, and ſince the Teſfato2 has thought capax. © 
e Executo2 a pꝛopet Perſon to be intruſted with his Affairs, the If Non 
Opinary cannot adjudge him otherwiſe upon a Diſability by the Cen. 35 
anon Law, fo2 that is not admitted here, but as far as it has 3 Salk. 2 
een received from Time immemozial ; Per Holt C. J. and a pe: 233: 
emptozy Mandamus was granted, — R. 
Heither can the Oꝛdinary inſiſt upon Security from the Execu⸗ Holt 310. 

1; fo2 the Teſtato2 has thought him able and qualifyed, and he Sbov. 294. 
jas a tempoꝛal Right which he cannot ſue fo2 befoze Pꝛobate; . © Carth. 


nd there have been no Pecedents noꝛ Pꝛadtite of this Nature. 


ankford werſus Wankford. Intr. in C. B. Mich. 


11 Will. III. Rot. 311, 312. & Intr. in B. R. Hill. 
1 Ann. Rot. 484. 


Nan Action of Debt upon two Bonds, one fo? 240 l. dated (1 

1 Nov. 24 Car. 2. and the other fo2 8001. dated the roth of Obligor e 
enuary the ſame Year, by Elizabeth Wankford, aidow, Admit: made Execu- 
litatrir with the Mill annered of Thomas Shelley, againſt Ro- — 79- 
it Wanktord, Son and Heir of Robert Wankford the Obligo? miniſters 

p which Bonds the ©Obligoz bound himſelf and his Deirs, — 
Che Defendant pꝛaped Oyer ok the Letters of Adniiniftra; doc nor 
0, and therein appeared the Will of Thomas Shelley, in which 227% tbe 

"5 this Clauſe : And I do hereby ordain and make the ſaig 3 1 


dies. 
vert Hanklozd my Son in Law (who was the Obligoz) full Debt — 


d ſole Executor of this my laſt W. guiſe 
* y laſt Will, to pay my Debts and "iſhed, 
does and after the Oyer of the Letters of Adminifration —.— 


ed in Bar, Chat Thomas Shelley the ©bltf — 
| gee, the 13th of du **ft« 
* 3o Car. 2, made his Will, and Robert Wankford: * —— 
— a the ſaſd Bonds, his Executoz, and afterwards, viz. have oo ge- 
O ct July the ſame Pear died, after whoſe Death Robert #22 for ir 
dig tee upon him the Burden of the Execution of the 8.“ *® 
4 * adminiſtred divers Goods and Chattels which ; -x. 16: 
— barry at the Time of his Death, and afterwards, "3g 3 
4h Kos 1686. Robert the Father made his Will, and Hel 311. 
o died, gp his Erecutrir, and afterwards the ſame 
- = er whoſe Death the Plaintiff took upon her the 

e Execution ok the laſt mentioned Mill, and pꝛoved 


Qq 2 it 


cannotrefuſe 


nary returned, That the Erecuto2 was an abſconding.ÞPer- Probate toan 


— 
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it long befoze the Gzant of Adminiſtration above fet foxh; x 
Plaintiff replied Proteſtando, That the Defendant's Plea ; 
ſufficient fo2 want of alledging that Robert the Obligoz P20beh 
Shelley's Will, o that Elizabeth the Jlafntiff p2oved it, andijv 
it does not traverſe o2 deny Niſi argumentative, that Shelley dig 
Inteſtate; pro placito ſhe ſays that Robert the'Dbltgox never wy 
ved the Wil of Shelley, but died gon after him without pur 
the Will; and that it is true, What the Plaintiff was may 
Executo? of the Mill of Robert the Obligo?, and after his 
p20ved it, and took upon her the Execution thereof; and fatthn 
ſays, That bekoze the pꝛoving of the Will of Robert the Ovjgy 
by her, as afozeſaid, oz the Admtniſtration ofthe Soods of Shelly 
to her committed, viz. The ziſt of July 1689. the refuſed 
the Ozdinary to pꝛove Shelley's Ulli, oz to adminiſter as Ex 
trix to him, whereby Shelley died inteſtate, and Adminiftratign g 
his Goods and Chattels was committed to the Plalntit, un 
that Tho. Shelley left no Goods and Chattels ſufficient ad ſatis 
ciend. ejus debita & ſeparales denar. ſummas per ipſum diver 
perſonis debit. & ſolubiles & adhue inſolut. exiſten. præter deb 
tum prædict. ſuperius petit. ac ci debit, per & ſuper ſeripta Oblig 
toria predict. Co this Reptication the Defendant demurred gen 
rally, and the Plaintiff joined in Demurrer, and Judgment ws 
given in C. B. fo2 the Defendant, and the Plaintiff brought! 
Writ of Erro2 upon that Judgment in B. R. and afligned the g 
neral Erroꝛs, and after the Cauſe had been ſeveral Times ar 
gued, the Court delivered their Tpinions ſeriatim, that the Jug: 
ment ottght to be affirmed: Gould J. ſald, That the Caſe wasn 
ſhozt, Shelley the Obligee makes his Will, and makes Rover 
Wankford the Obligo: his Executoz, who dies without probing 
his Will, and makes his Wife the Daughter of Shelley his C. 
cutrir, who p2zoves the Mill, and alſo takes Administration i 
Shelley her Father with his Mill annered, and whether this 
a Releaſe of the Bond, was the Queſtion : pe ſaid that if R.. 
had p2oved the Mill, then that had been clearly a Releaſe, bal 
Co. Lit. 264, was agreed, That if the Dbligee makes the Obligo? his Cut 
b. toz, and the Obligoz proves the Kill, it is a Releaſe; dh 
where joint. Queſtion is, Whether the Obligoz s yot pꝛoving the Will i 
ly and ſeve- alter the Caſe? And he laid that he thought it did not: e puh 
+ wel Sn. Caſes of 20 E. 4. 17. a, Br. Excc. 114. 21 E. 4. 3. 81. Plan 
makes oneof 184. That if ſeveral Obligoꝛs are bound jointly and ſeberch 
the Obligors and the Obligee makes one of them his Executoz, it is a Kt 
eier fe of the Debt, and the Executoꝛ cannot ſue the other Olin 
or joinly So ik the Qbligee makes the Obligoz and J. S. his Erccane 
m—_ * altho' the Obligo2 never adminiſters, yet the Acton is _ 
Debt ire. ever; and altho' the Obligo? dies and makes an Executs, 
leaſed, tho other Co- executoꝛ of the firſt Teftatoz who (ſurvives, — 4 
the Obligor have an Ation againſt the Executoz of the Obligo? ; he la i 


neveradmi- 
niſters. 4 
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is Caſe was ffronger; that is appeared here that tho the Ere⸗ 
un had not p2oved the Till, vet he had adininifired, and b 

i Beans had put it out of his Power to refuſe the Erecutoy- 
ip. aud that the p2oving the Will was only to ſignify to the 
ziritual Court that there was a Will, becauſe, in Cale ther! 
i none, then there was a dying Juteſtate, and the Commiſ 
on of Adminiſtration belongs to them. pe aid, That an Exe- 
to is a compleat Executoz to all Purpoſes but bzinging of £xccutor is 
ons, befoze Probate ; that bekoze Pꝛobate he may releaſe an <omelestEx- 


Hon, may be ſued, may allen, o2 give away the Goods oz other- Frovere fer 
ſe intermedvle with them; and fo2 this he cited Plowd, 280. all 9 — 
Co. 28. a. 1 Mod. 213. and he ſaid that this would be the Di. abel 
ity, That if the Erecutoz refuſed the Executozchip, then he Chan. Caſes 
fuſed to accept the appointing him Executoꝛ as a Releaſe, and by * : 
onſequence the making him Erecuto2 will have no Operation; 7 4104. 146. 
t if he daes not refuſe the Executozſhip, but adminiſters the; IO 
$00ds, then that will be a Releaſe ; and he cited alſo the Caſe won. ab. 
Abram verſus Cunningham, 2 Lev. 182. 1 Ven. 303. where it 577, 926. 
as reſolved, That Adminiſtration committed where there was a 4 Lit. 292. 
l and an Executoz, tho the Will was concealed, was vold, 
I that it was all one, tho' the Executoz of the Tlill, when 

did appear, refuſed to intermeddle. pe ſaiv, That if there 

ere ſeveral Executo2s, and all died befoze Notice of the Mill; 

t this making the Obligo2 Executo2 would amount to a Re- 

ſe: That there was no Caſe erpzeſs in Point, viz. That it 
a Releaſe where the Executoꝛ never pꝛaves the Mill, but that 
ls cited, being put generally without mentioning whether the 

l was pꝛoved 02 not, and that upon ſuch q general putting and 
teeing it to be a Releaſe, it is to be concluded that there is ng 
verſity, That where the Erecuto2 does adminiſter, which he 

pears to have done in this Caſe, and by that has put it out of 
Power to renounce, it will be a Releaſe, like the Caſe in 3 Co. 
. b. A. makes an Obligation to B. and delivers to C. to the Uſe Of obligation 
tis the Deed of A. immediately, but B. may refuſe it, and by delivered by 
it the Sond will loſe its Fozce; ſo of a Gift of Goods and 83 
jattels, if a Deed be delivered to the Uſe of the Donee, the pc al B. 
v00s and Chattels are in the Donee immediately befoze Notice retuſes. 
«greement; but the Donee may refuſe, and by that the Pꝛo- rer #9 * 
[ty and Intereſt ſhall be deveſted. | 

Powys J. ſald, That an Executoꝛ is a compleat Executoꝛ as to 
1) Intent but bzinging of Actions befoze Pꝛobate, ſo that he may 
fealea Debt due to the Teftatoz, afſent to a Legacy, intermeddle 

ih the Goods of the Teſtatoꝛ; and he cited, beſides the Books 
— Cited, 36 Hl. 6. 7. Dy. 367. and argued from the Foꝛm of the 

nate of the Will; but an Adminiſtratoz cannot at befoze Let⸗ 

v 0f Adminiſtration granted to him: He ſaid, the Executoꝛ by 


"3 vould become liable to the Suits of all the Creditozs of 
the 
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would amount to a Releaſe of the Oebt without Pꝛobate; jy 2 


whether he would oz no: He ſaid, that the Diverſity would z 
where the Executoz did actually refuſe befoze the Odinary, a 


the Executo2 did intermeddle with the Adminiſtration, as he hn 


fo ever, and tho' in ſome Caſes it may be ſuſpended and u. 
vive again, yet never where that Suſpenſion is from the Rt 


he ſaid he could not ſee how the J2obate of the Uill altered 


Executor 
may com- 
mence an 
Action be- 
fore Probate, 
bur nor de- 
clare. 


9 E. 4. 47. 


the Teſtato2 befoze Pꝛobate, which R. W. the Executo) in de 
ſent Caſe had made himſelf liable to by adminiſtring the Ga 
of the Teſtatoz, and therefoze accozding to the known Matin 
the Law, qui ſentit onus ſentire debet & commodum, that 6 


the Caſe of Abram verſus Cunningham, and the Opinion 4 
Twyſden (which is remembzed in the Repozt of that Caſe h 
1 Ven. 303.) which Opinion was allo cited by Gould J. fn h 
Argument, That tho the Erecuto2 Debto?2 refuſes, yet the gz 
is gone, and the Adminiffrato2 cannot ſue him; but he ſeemed 
to rely upon it, but ſaid it differed .much from this Caſe; That 
here H. ſhould have a Burden, ſuch as an Erecuto? is put Upor 


where he did not actually refuſe, but only did not intermeddie pig 
the Adminiſtration ; in the firſt Caſe it would be no Releaſe, jy 
it cannot be otherwiſe in the ſecond, and moze clearly Co, when 


in the pꝛeſent Cale. | f 

Powell J. ſaid, That the Caſe was, The Obligee makes ty 
Obligo? his Erecuto2, who dies befo2e he pꝛoves the Will, and the 
Queſtion is, Whether the Debt be extinct, oz the Adminiſtrato2ofte 
Obligee may ſue the Heir? He cited the Caſe 2 1 E. 4.4. Jfthe Denn 
makes the Debtoz and another his Erecuto2s, altho' the Deity 
never adminiſters, yet the Aon is loſt fo2 ever, and ſaid it was 
agreed on all Hands, That if the Executoz had pꝛoved the (il, 
the Aﬀton had been gone; and that che Caſe 2 1 Ed. 4. had been ton 
firmed ſince by many Authozities, and that none of thoſe auth 
rities take any Notice of the Pꝛobate of the Will; and if ther 
were any ſuch Diverſity, it could not but have been taken Notit 
of in ſome of them; but the Reaſon that they go upon is that! 
perſonal Aﬀion once ſuſpended by the Ack of the Party, is gun 


the Party. He ſaid, That ſome Books ſay the Aion is gon 
ſome ſay the Debt is gone, and ſome ſay the Debt remains da 
they will be all reconciled by thts, That the Debt will be Its 


Caſe, koꝛ the Executoꝛ has aſſented to the Executozſhip by int 
meddling with the Goods, and the Ac of the D2dinary har k 
Effet; becauſe the O2dinary has no Right in any Caſe vil 
there is an Erecuto2, and all the Executoz's Right is under if 
Will, and all that Right that he hath, he has by the Will. | 
is in Poſſeſſion of all the Teſtats!'s Goods befoze Pꝛobete, „ 
may bzing Trover o2 Detinue; ſo he may avow kor Rent 1 
a Reverſion fo2 Pears comes to him from his Teſtato?: * 
he may commence an Ation befoze Pꝛobate, pet he cannot luden 


4 
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u with the Aalon; fo2 when he comes to declare, he muſt py0- 1 Ro. Abr. 
I 


d it is by an impi 
lll of his Teſtatoz, 
the Adminiftratoz is 


9 the whale Debt, and 
ſ 15 n ſuch ſpecial Devile, 1 Chan. Cat 
otardirg any other Legacies, 921. it fs given 4: 

* Realon why the Debt remains Aſſets in the Pands - — 


— 
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Executoz, and that it is extinct only by the Mill. A Man cannot 
Stritneſs make a Releaſe by Till, but the Debt will be ettin 

gulſbed in ſuch Caſe with the Diverſity befoze taken: he ſaid 

If obligee is That there would be a great Diverſity where the Obligee may 
tor ue Ob. the Obligoꝛ Executoz, and where the Obligo2 made the Dblige 
gor. and His Executoz; fo2 in the laſt Caſe the Debt is not exting, bye 
vere 15not only upon Suppoſal that the Erecuto? has Aﬀets, which he my 
may ſue the CEtafn to pay himſelf; fo2 tho' the Dbligee may give the Dbligy 
Heir, the Debt, yet that will not hold vice verſa, but in Caſe of fa. 
lure of Aſſets the Executo2 may ſue the Heir: Indeed where the 
Executoꝛ has Aſſets, the Debt is gone, but that is becauſe je 

may retain and pay himſelf, and ſo is 12 H. 4. 21. Plow, 18 

b. But if he has no Aſſets, the Adion is never ſo much as fit 

pended, fo2 the Erecuto2 may ſue the Heir at the very Day, and 
ſo it is not within the Rule of a perſonal Action once ſuſpends), 
&c. He ſaid, That there had been an Objeftion made from th 
Fozm of the Letters of Adminiſtration in this Caſe; That the 

Court does indeed take Notice of the Fo2ms uſed in the Spi 

tual Court, and where there is no Pꝛobate of the Will (as in this 
Caſe) they grant an immediate Adminiſtration, and not an d. 
Where Exe- Miniſtration de bonis non adminiſtratis ; which is done where the 
bot haun, Executoz has actually adminiſtred the Goods of the Teftatoz; but 
roved ths this Foun has not been conſtant, and Adminiſtrations de boni 
bs, _ non adminiſtratis by the Erecuto2 have been granted in the fam 
2 Caſe, and ſo it was done in the Caſe of Heydon and Wolke. 
en immediate Palm. 153. 2 Cro. 614. Hutt. 30. He ſaid, That if the making 
on ang a the Obligoꝛ Executoꝛ did extinguiſh the Debt by Way of Releaſe 
debonis non, then it would wozk Nolens volens: But if it took Effet as a Le: 
c. gacy, then the Obligoꝛ refuſing the Executoꝛſhip does allo (ole the 
"Benefit of what he would have had by being Erecuto2, and con, 
ſequently the Debt will not be extinguiſhed: But he ſaid he woul 
not determine that Point, becauſe it appeared upon the Pleadingg 
That the Erecuto2 adminiſtred Goods of the Teſtatoz, which i 
an Agreement to the Executozſhip, and ſo ſtrong an one that if 
could not afterwards refuſe it; and ſo the Want of Pꝛobate wou 

not alter the Caſe. 1 

Holt C. J. The Pleadings in this Caſe are perplered; u 

upon the whole Matter the Caſe is but this, viz. R. V. 
bound to S. S. who makes R. W. his Executoz, and dies; R. 
adminiſters ſeveral Goods, but dies befoze Pꝛobate; the Pla 
takes Adminiſtration to S. S. and bzings an Aﬀion on the Ban 
againſt the Heir of R. W. and the Queſtion is, The Obe 
having made the Obligo2 Executoz, and he having amine 

ſome of the Goods, tho not p2oved the Will, Whether that 9 
amount to a Releaſe 2 And J agree it is a good Releale as 9 


Caſe ſtands, 


Tit 


; 8 
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here have three Objettons occurred, which render this Point 
anſiderable : ; 


if, Chat when a Mill is made, and H. Erecuto? thereof, if the 
««cut02 does adminiſter, but dies befoze Pꝛobate of the Will, an 
mediate Adminiſtration is committed; whereas, if the Will had 
een p20ved, the Adminiſtration muſt be de bonis non Adminiſtrat 


y the Exetutoꝛ. 


ly, That the conſtant Courſe of the Spiritual Court is, where 
Ettcutoꝛ dies befo2e Pꝛobate, to make the Gzound and Foun- 
tion of their granting Adminiſtration to be, becauſe the Exe⸗ 
im died ante onus exccutionis teſtamenti ſuper ſe ſuſceptum. 


dly, That tho' the Executo2 does adminifer, yet ik he dies be: 
we Piobate, his Executoꝛ cannot be Erecuto? to the firſt Te- 
ito). But notwithſtanding theſe Objeſttons, J hold that the 
iges making the Obligoz his Executoz is a Releaſe in that 
ſe, and that fo2 theſe Reaſons : 


if, Becauſe by being made Executoꝛ he is the Perſon, that is Where the 
titled to receive the Money due upon the Bond befoze P2obate, — bs 
ad as he is the Perſon that is intitled to receive it, he is allo 40d oueke to 
r Pcrſon that is to pay it, and the ſame Hand being to receive pay, ic is an 
d pay, that amounts to an Extinguiſhment : The Rule does E*0a=% 
tt indeed always hold, but is liable to theſe Limitations 


if, Tf the Obligoꝛ makes the Obligee, o2 the Executoz of the 
ligce, his Executo2, this alone is no Ertinguiſhment tho 
jre be the ſame Þand to receive and pay; but ik the Executoz 
5 ſets of the Obligoz, it is an Extinguiſhment, becauſe then 
ls within the Rule, That the Perſon who is to receive the Mo⸗ 
„s the Perſon who ought to pay it; but if he has no Aſſets, 
en he is not the Perſon that ought to pay, tho' he is the Perſon 
i is to receive it; and to that purpoſe is the Caſe of 11 H. 4.83. 
d the Cale of Dorcheſter verſus Webb, 1 Cro. 372. 1 Jo. 345. Executor of 
ere the Obligee makes the Executoz of one of the £ bligozs —_ 1 
Etttutoz, who has no Ifſets, this is no Diſcharge of the 2 
füt, becauſe, tho" this Executoꝛ, as Erecuto? of the Obligee, ſets, mace 
e Peron to receive; yet having no Afſets of the Obligoz, he E*<<n05.0 
= the Perſon who ought to pay : But if the Executoz of the no Extin- 
7 is made Executo2 to one of the Obligozs, and has Af. con. 
* the Obligoz, the Debt is ertinc, and the Executo? cannot art. 28. 
at — Obligoꝛ, fo2 the having Allets amounts to Payment. run, 
nee Point was again refolved, Hill. 24& 25 Car. 2. B. K. Keb 1 
20 ! ot Lock and Croſſe, where the Obligee was made Exe⸗ IR 
. Pint 9, 8he Dbligozs, and in an Aion by him againft the 
"1 eye the Patter was I the Plea was held to be 

L 


naught 


unnd 
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naught, becauſe he did not ſhew to what Ualue the Aﬀets wy 
that he adminiſtred; but if the Defendant had ſhewn that hen 
miniſtred Goods to the Qalue of the Debt in Demand, i jg 
been a good Plea. | rs | 
Aminiftra- ꝛdly, Suppoſe the Obligo? takes Adminiſtration to the Olin 
dad co Obli. in that Caſe the ſame Perſon has a Right to receive the Dony 
gor. and is to pay it, and pet that will be no Extinguiſhment, az 
— amK ſa is 8 Co. 136. Sir John Needham's Caſe; but the Reaſon g 
x Sid. 79, the Diverſity is, becauſe the Adminiſtration is made (ucg h 
3 90. Ac of Law, but the Erecuto2 by the Ack of the Teftato), ay 
fo2 that Reaſon it is no Extinguiſhment ; but if the Adminiqray 
having no Aﬀets pays a Debt of the Inteſtate to the Ualye 
the Bond, out of his own Money, that will be a Releaſe, thy 
do not know that it has ever been adjudged fo. | 
. 3dly, If the Executrix of the Obligee takes the Oblign 
— as- Þusband, That is no Extinguiſhment of the Debt, and (o le 
© Husband Cale of Croſſman and Read. Co. Lit. 264. 1 Leon. 320, Ma 
is an Extin- 236. Blt if the Dbligee Herſelf takes the Obligoz to Hughan 
guiſhwent ; that is an Extinguiſhment of the Debt, becauſe it would be av 
Executrix of Thing fo2 the Þusband to pay the Mike Money in her « 
3 Right; but he may pay Money to her as Executrix, becauſe, 
o 3:6- ſhe lays the Money ſo paid to her by it ſelf, the Adminiſrat 
de bonis non of her Teſtato2 (if ſhe dies Jnteſtate) ſhall ha 
that Money as well as any other Goods that were her Teſta) 
fo2 if the Goods of the Teſtato2 remain in Specie, they | 
go to his Adminiſtrato2 de bonis non, becauſe in that caſe it 
notozious which were the Goods of the Teſtatoz, and they a 
diſtinguiſhable; and there is the ſame Reaſon where Money 
eme Exeeu · Kept by it (clf, and the husband permits it Co to be; but ift 
trix. - the Husband ſeizes it, it will be his, and will be a Devaltavit, 
Hwband caſe of a Feme Covert made Executoz, the Þusband has 
Goods or gteat Power: He may adminiſter and bind her tho ſhe refill 
Money, hie! and may releaſe the Debts of the Teſtatoz; ſo is 33 kl. 4 
and it i a But the Wife cannot do any Thing to the Pꝛejudice of the h 
Devaſtavit. hund without his Conſent. 
Debtor mage My ſecond Reaſon is, That when the Obligee mates 
Exccuror;the htigo2 his Executoz, tho' it is a Diſcharge of the ion, 
Aſſets. the Debt is Aﬀets, and the making him Executo2 dots 
amount to a Legacy, but to Payment and a Releaſe. Jf 
bound to J. S. in a Bond of 100 l. and then J. S. makes f. 
Execcuto2; H. has aiually received ſo much Money, and is 
N fo2 it, and ik he does not adminiſter ſo much, it is 
valtavit. 
whatExecu- zbly, By adminiſtring the Executo2 has accepted of and 6 
before Fro. upon him the whole Adminiſtration, and is a compleat En 
date. Þe is befoze Pꝛobate intitled to receive all Debts due tot) 


ſtato2, and all Payments made to him are good, and ſhall" 
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efcated, 
015 Goods at : | 
ver, and he may maintain Trover foz them; and as he may 
-intain a poſſeſſo2y Aion, fo he may avow fo2 Rent where 
ncyerſion of a Term comes to him; and foz ſuch Rent as 
as accrued after the Death of the Teſtatoz, he may avow be- 
ze P2obate, becatiſe the Reverſion is veſted in him by the Mill; 
it fg) ſuch Arrears as accrued due in the Teftatoz's Life-time, 
e cannot avow without Pꝛobate: He may bzing an Aﬀton of 
cbt fo2 a Debt due to the Teſtato2 befoze Pꝛobate, ſo that tho 
ve Teſte of the Oziginal appears to be befoze the Pꝛobate, yet 
is well; ſo is i Ro. 917. Now the Erecutoz having all theſe 
wantages befoze Pꝛobate, and the Law taking Notice of him, 
nd he havirig actually adminiſtred, which is ſich an Acceptance 
the Executozſhip that he cannot refuſe it afterwards, this is 
Releaſe, Indeed if he had not adminiſtred, but had refuſed in 
e Eccleſiaſtical Court to be Executoꝛ, that making him Erecu- 
1 had not been a Releaſe ; fo2 pon (hall no moze fozce a Man to 
pt of a Releaſe againſt his Will, than of a Deed of Gzant; 
d the ſubſequent Refuſal makes the Oced void ab initio; as if 
Deed of Releaſe were deliver'd to B. to the Ufe of the Obligoz, 
the Oblino2 refuſes to accept it, it is not the Deed of the 
IWligee, and he may plead Non eſt factum to it. 5 Co. 119. b. 
nd beſides, if the Dbligoz were never Executoz, then was he 
ver the Perfon intitled to receive the Money, and conſequently 
t within the Reaſon of the Rule of Ertinguiſhment. It ts fat, 
it H. who is made Exetutoz, is Exrecuto? till ackual Refuſal, 
d that was the Reſolution of the Caſe of Abram verſtts Cun- 
ebam; and if ſo, then his Adminiftring in this Caſe having 
it it dut of his Power to reftiſe, he has by Adminiſtring accept- 
the Eretutozchip, which is that which makes the Releaſe : It 
makes his Debto2 and J. S. his Executo2s, if J. S. adminiſters, 
0 the Debto2 never does, this is a Releaſe, fo is 20 E. 4. 17. 
E. 4. 3. And where H. makes his Mill and ſeveral Executozs, 
ine of them refuſes and the reit adminiſter, that makes his 
nal vold, and the refliſing Erecutoz may notwithſtanding 
tale any Debt, 5 Co. 28. a. And in Actions bzought by them 
nung Executo2 muſt be named. 9 Co. 97. And if the re- 


he Caſe indeed in Dy. 160. is contrary, and holds that the tefu- 
| Crecutoy muſt come in and ac duting the Life of the acting 
FN; but the 21 E. 4. 23. is contrary to Dyer, and accow- 
* the peceding Poſition; and in Hardr. 111. Pawlett verſus 
o Kis reſolved, That where the refuſing Exetutoz ſurvives, 
«Ce lon committed during his Life is void. In my Lozd Pe- 
| ale, which was betoꝛe a Cominifion of Delegates at Serjeants- 
: Vere the Caſe was, That ſeveral Executoꝛs were named — 

1 the 


Where ſeye- 


ral Execu- 
fors are, and 
one only re- 
faſes, rhe 
Refuſal is 
void. 


us Erecutoꝛ ſut vives, he may take the Erecutoxthip upon him. Ante ;. 


Poft, pl. 15. 
1 Vent. 277. 
1 Sid. 266. 
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the Mill, and one refuſed, and the other a#ed, and thoſe that an 
died, and Adminiſtration was committed bekoze any Refulal yy, 
ſurviving Executo2 to J. S. the Adminiſtration was held to be vod 
becauſe the refuſing Executo2 ſurviving, might, notwithftandin 
his fozmer Refuſal, have taken upon him the Erecutoyſhiy, J 
afterwards on another Kefuſal of the ſurviving Executs uin 
the Ozdinary, Adminiſtration was committed to the Lon pan 
and was held to be good; and upon that Title he maintained j 

obligr this Court an Atton of Crover fo2 a Jewel. 
madeCo-exe- Ik H. makes the Obligo2 and others his Erecutozs, and th 
eurorrefules, Obligoꝛ refuſes, but the others adminiſter, and the ©bligo) di 
fore the o lirſt, yet the Debt is releaſed ; and the only Reaſon of that mu 
3 That the Refuſal was void, and the Obligo? might have con 
the Debt is in and adminiſtred notwithſtanding; fo2 the Pꝛobate by the at 

extinguiſhed. Executoꝛs is fo2 his Benefit. 
objeions, Mo J come to anſwer the Objetions; and as to the fir, Th 
tho' an Executoꝛ has adminiſtred, yet an immediate Adminifratix 
is committed, if he die befoze Pꝛobate, and not an Adminiſtratin 
de Bonis non. J anſwer, That the Reaſon of this is, becaui 
the Adminiſtring is an Act in Pais, of which the Spiritual Cour 
cannot take Notice, and they muſt commit Adminiſtration acco 
ing as it appears to them judicially, and not accozding to the fa 
and yet the Aas done by the Executoz are good. 

Qs to the ſecond, That the Adminiſtration in this Caſe i 
grounded upon this, That the Executo? died ante onus Execution 
teſtamenti ſuper ſe ſuſceptum: J anſwer, That theſe Wozds art 
to be underſtood in a limited Senſe, viz. That the Erecuto! die 
ante onus, &c. ſuper ſe ſuſceptum in the Eccleſiaſtical Court, 
3dly, And which is the moſt conſiderable Objefon, That! 
Erecuto? dying in this Caſe befoze Pꝛobate, his Executo? is 0 
Executoꝛ to the firſt Teftatoz, but Adminiſtration muſt be grante 
Where Exe- cum teſtamento annex', tho' he did adminiſter. Co this J anſie 
egen acmi- That the Erecuto2 by adminiſtring has taken upon him the En 
after refuſes, CUtO2ſhip, and has put it out of his Power to refuic, 9 Co, 33-4 
adminifira- Henfloe's Caſe : And where an Executo2 adminiſters, tho hen 
be commit- fuſes afterwards befoze the Ozdinary, yet Adminiſtration can 
red during be committed during his Lite; and if Adminiſtration be grant 
his Life. it is void, and ſo is 1 Mod. 213. Parten's Caſe, Now tho 
- Executozſhip ceaſes by the Death of the adminiſtring Execute 
this Caſe; yet he being Executoz by his Adminiſtring, that ) | 
by Conſequence had its Operation of a Releaſe already. -' 
then it may be ſaid, Mhat is the Reaſon why, the Erecuto! d 
befoze P2obate, tho after adminiſiring, his Executo? ſhall no: 
None _ Executoz to the firſt Teſtatoz2 Why ? It is becauſe his Excl 
de wn d, cannot pꝛove the Mill of the firſt Teſtatoz, and conſequet. 
named Exe- fiCapable of recovering his Debts, and conſequently of vill! 


autor there. Executo23 The adminiſtring Executoꝛ may p2ove his coy 
5 | 
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jill, becauſe he is the Perlon named in the Till; and if he 
s lo, his Ex2cuto2 ſhall be Trecuto? to the firſt Teſtatoz, be- 
uſe there needs no new Pꝛobate; but where the Erecuto? dies 
1c 4dminiſtring and befoze Pꝛobate, his Executoꝛ cannot pꝛove 
Kall of the firſt Teſtatoz, becauſe he fs not named Executo2 
| him in the CCl; and no one can,p2ove the Till but who is 
med Executo2 in the Will; the Executoz of an Erecuto2 may Pl. 156: 
-nounce being Executoꝛ to the firſt Teſtato2 ; but if he does not 
enounce, he is Executo2 of Courſe, 1 Cro. 614. And o it was 
id in the Caſe of Abram and Cunningham: The Executoz's not 
oving the Tull, does upon his Death determine the Executoz- 
hip, but not avoid it. It an Executoz Obligo? p2oves the Will, 
jd afterwards dies Inteſtate, (which is a parallel Caſe to the 
zeſent Caſe) his Adminiſtratoz is not Erecutoz' of the Mill of 
ic firſt Teſtatoz. But yet the Debt having been ertinguiſhed 
y his being compleatly Erecuto2 and Pꝛoving the Will, tho' his 
Qminiſrato2 cannot continue the Executozſhip, that will not 
tine the Debt; ſo here, the adminiſtring Erecuto2 not pꝛoving 
t Will, and ſo his Executoz not being Executoz to the firſt 
eſtatoz, (if he were juſtly Trecuto2 by adminiſtring to extinguiſh 
he — Jnability of continuing the Executozſhip will not 


The Judgment of C. B. was affirmed, 


Iilny verſus Norris. Paſch. 12 Will. III. B. R. 


HE Plaintiff brought Covenant againſt an Adminiftratoz, ..< 3-2 


and declared upon a Leaſe fo2 Pears to the Inteſtate, re Exe- 


herein was a Covenant fo2 him, his Executozs and Aſſigns, miniſtrator 
0 repair, and ſhews quod Status de & in præmiſſis devenit to the & barg d =» 
Etkendant, and that he entered, and after that the Pꝛemiſles —— 
ll into Decay, and he had not repafred: The Queſtion was, De Bonis 
ether an Adminiſtratoz was liable in jure proprio, ag an Al“ Pa, ir , 
ee; And Wy, Williams argued, That this Covenant runs with! Roll. Abr. 
land and binds the Alignee; and fo2 that Reaſon an Execu- 278. f. 
amm be charged as a Tertenant; as in Caſe an Executoz en: 5,3%;5;74” 
ius and does Waſte, 1 And. 52. And he pzayed Judgment de 1 und. 112, 
7 propriis, and inſiſted, That where he anſwers as Allignee, . 3 
L udgment againſt him is de Bonis propriis; but where as 
*ut02, tho' the Bzeach be in his Time, tis de Bonis Teſta- 


ns Judgment Ni e 
k other Side: Nin fox the Plaintiff, no Counſel attending on 


4 i 2 — 25 


— * * 
* . — 
——— 


—_—_ ä 
— 


EXECUT 


—_—_ ECUTORS, |: 
Rock werſus Leighton, Vie Salop. Mich 
( 14.) | 


$7:4**P'3 AN Aion was bzought fo a falſe Rettirh of a Flen Pic 
Judgment / A agaitift an Adminiſtratoz de Bonis Inteſtati, and Non eil 
againf Exe- pleaded; a Gerdick was fo: the Plaintiſf, and a Caſe was may 
Confeſſion f02 the Opinion of the Court, viz. The Plaintiff being an dd 
3 re OA, was ſued by A. and, pending that Sutt, let Jun 
far ment be obtain d agatjiſt him by B. and did ndt plead this zun 
ſers, and he ment in Bat of the ſaid Aäton, but ſold the Goods bf the 54 
i cropped telfate to pay B. A. recovered and ſid a Fi. Fa. on which th 
contrary on Sheriff levied Part, und as to the reſt returned a Devaſtuit: 
a — 1 And it was ſaid koz the Plaintiff, in Palntenance of the aun, 
and o is > that the Suffering Jubgment by Dekault was uv Confeſſicn o 
Jury. fets, and alſo that the Sheriff ought not to have returned 6 
1 Devaſtavit on the Fi. Fa. but a Nulla Bona, and upon that thir 
ought to have been a Scire Fa. Tnquiry, Et per Cir, 
Devaſtavit Iſt, The Sheriff map return a Devaſtavit on the fitlt Fi. Fa, f 
I. he will: It is at his Petil it falſe, and the Jttquiry is only fy 
Fa. without his Safety. | 
ot AS _ =dly, Ik an Erecuto2 confeſſes oz ſuffers Judgment by D. 
pl. 3. con. fault, he admits Lſſets in his Pands, and 1s eftepped th ſi 
6 Mod. 368. the contrary. 
| 3d0ly, That he night ave pleaded the firff Judgment obtelu 
by B. againſt the Aion of A. & Riens ultra, but Having itdt doi 
it, he has confeſſed he has Aſſets to anſwer the Judgment in this 
as well as the firſt Aion ; and ik a Sci. Fa. Ing. hab bern awatd 
ed on the ſaid Judgment, and a Devaſtavit teturn'd and Non DÞ 
vaſtavit pleaded, the Adminiſttats2 rould not have given in el, 
dence the firſt Judgment, becauſe he had got preaves it when e 
might; lo there was no Occaſion fo? an Inquiry, noz is he i 
red by this Return of a Devaſtavit on the Fi. Fa. flute It rot ft 
have been avoided if there had been an Thhulrp, il 
Ettoppel, Athly, The Adiitiniſtrato's not Pleading the fitff Jungen 
and Nihil ultra when he, might, is än Admittion of Allets 0 
the ſecond Judgment, lo that he has fiſppd his Tine, al 
eſtopped ; ſo the Jury are oped as well as the Plaintiff, dr 
their Uerdi is vold, and that the Sheriff Wall take dude 
of all Eſtgppels between the Parties; as r an Acklon de 010 
againſt a Feme Sole, and ſhe matrles, and Judgment is Wh 
: Cro. 323, her, and then Execution, and the Sherff take her by that * 
482. ſhe ſhall be eſtopped to ſay the contrary, Judgment pro 
Roll. Rep. Vide Dyer 57. 2 Sid. 70. 
, 


450. 


Hout 


* . 
jo” 1 * — 
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oule and Downs verſus The Lord Petre, 19 Dec. 
00 At the Court of Delegates in Serjeants-Inn Hall. 


)0BERT Lo2d Petre died in the Year 1638, and made Wil- (5) | 
liam betre Eſq ; his Bzother, his Executoz; William Petro ret Exe- 
1, and left Lucy his Mike and one Henry Todd his Executozs: cutors, and 
icy only p2oved the Will; ſhe died and left Houſe and Downs due Will and 
„ Frecut02s: Afterwards Henry Todd renounced the Erecuto?- dies,cheExc- 
ig of the Will of William Petre, and Adminiſtration was grant- — 
d to the Loꝛd Petre now Defendant, of the Goods and Chattels e other, 
Robert Loꝛd Petre. Houſe and Downs, being Erecuto2s of but if be then 
ucy, inſiſted that this Adminiſtration belonged to them, and it eg tor 
as agreed by the whole Court, as well Civiltans as Common i dead inte- 
awyers, That Henry Todd being a joint Executo2 with Lucy, date. 


m ſurviving her, the ſole Right of Executozthip to William Pe- 4g 3 2: 


did accrue to him by Survfvozſhip, tho' he never concurred 4:2. 5. 4 
moving the Till, no2 ated as Executoz, and this Right was . 

it deveſted out of him till he receded from it by an Adual Renun- bene 
ation; by which both William Petre, and Robert Lozd Petre, proved it, the 
; from that Time died inteſtate, ſo as to intitle the Ozdinary ebenen 
| grant Adminiſtration of the remaining perſonal Eſtate, but after his 

ot ſo as by Relation to render effeftual the Till of Lucy, and Death. 
tanſmit thoſe Executoxſhips to the Plaintiffs : But in another 

Patter the Common Lawyers and the Civilians diſagreed; and ante 308. 

he Common Lawyers held, That where there are ſeveral Ere- 9 Co. 37. 
uto2s, and one renounces befoze the Ozdinary, and the reſt **** 3 
ve the Mill, by the Common Law he who recounced may at 

Time afterwards come in and adminiſter, and tho' he never 

during the Life of his Companions, may come in and take on 

in the Execution of the Mill after their Death, and ſhall be 

ſferred befoze any Executoz of his Companions. Vide 21 E. 4. 

3 Office of Executors 6. Hard. 111. contra, 9 Co. Henſloe's 

le, Dy. 160. But the Civilians held, that by the Civil Law 
Kenunciation is peremptopy, 


Parker verſus Atſeild. Trin. 13 Will. III. B. R. 


N Debt upon a Bond againſt an Adminiſtratoz, he pleaded ſe- ESt 


Executor in 


dera Judgments, & riens ultra 5 s. which was found: The pleading 


anti as to one Judgment replied there was but ſo much due, J48=<n" 


My the Debtee was willing and ready to accept in full, and mayer 


p the Defendant by Fraud deferred the Payment of that Mo⸗ en how 
ty 15 the Judgment was kept in Fozte to defraud the Cre- 2 
iz nd replied the ſame Matter as to another Judgment, and sc. 3 5. 385 


P; 20. 394. 
de 5 17. Caſes 
B. R. 527, 


— . 
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demurred as to the reft: The Defendant rejoined that as ta 
Judgment, it was not kept on Foot by Fraud, &, ay ,,, 
the other, no Aﬀets ultra lo much, which was liable to the zuz 
ment, and ſo to the third, and as to the reſt joined in Dem 
Et per Cur. 1ſt, The beſt Way fo2 an Adminiſtratoz to plead, j 
to plead truly and honeſtly, and tho' there is a Judgment in; 
Penalty, he ought to plead the Judgment, and ſhew how muchtz 
due. adly, Tf he pleads ſeveral Judgments, and any one Judy, 
bi ill pleaded oꝛ found fraudulent, the Plaintiff ſhall have Tudgne 
Pleadivg of zdly, Ik an Adminiſtrato plead twenty Judgments, tis a Cy 
J. confeihen feflion of Allets to ſatisfy twenty Judgments, and the riens v4, 
of Aſſers o 58. is but Fo2m, not material no2 traverſable, athly, Je a Judy 
faxify the, ment being pleaded, and per fraudem replied, Tſſue is taken they 
ul u cer. Upan, and by Evideace ſt appears the Debtee was willing u 
rain Sum is take lels than is recovered, tis Evidence of Fraud; but [f it x 
nor waere“ ſyewn that the Adminiſtratoz had not Aﬀets to pay that Sum, k 
is no Fraud, 5thly, Ik an Adminiſtrato2 pleads two 02 mby 
Judgments, and the Plaintiff confeſſes the Plea to be true, ay 
pꝛays Judgment of Aﬀets in futuro; if afterwards Aﬀets tamen 
his Hands, he may ſatisfy the Judgments pleaded; fo2 the Judgnyn 
of Aſſets de futuro is only to be paid off after the other Jar 
ments are ſatisfied, and therekoze there is no Inconventente j 
making the Pleading of fraudulent Judgments a Confeſſion 
Aſſets. 6thly, The Concluſion of the Replication with hoc pus 
tus eſt verificare to every Judgment, is well; but a general C 

cluſion to the whole had been better. Vide 2 Saund. 338, 


Rouſe verſus Etherington. Pal. 1 Ann. B. N. 


W | 1 | | iſur 

( Action in C. B. againſt two Erecutozs a Caps 
If os New — both, which as to one was returned Non eſt Invent 
cutorapPe#'5 hut the other appeared, and Judgment was given againſ bach 
—— — he that appeared brought a Writ of Erroz, am 
ther makes cluded ad dampnum ipfius. Et per Holt C. J. By the Sta g 
defaule,Juds- 9 E. 3. If Debt be brought againſt ſeveral Executoꝛs, and a 
againſt both. — and the other make Ocfault upon the G2zand 8 
foe ns Court may p2oceed againſt him that appears; and if the Plan 
if — recover, Judgment ſhall be againſt all the — nd 
boch muſt Goods of the Teſtatoz; and the 25 E. 3. c. 17. whil — 
vrought Capias in Debt, has been always conſtrued within the — 7 
8. C. Holt the 9 E. 3. So that if there be * 2 — * 

3. 1 t 8 to one, an 0 1 
ber "wi hy ehe Piaintif ſhall eter againſt him that appears, G0 
8 have Judgment againſt all; fo2 the Ortault upon the 
; the ſame as tpon-the-Gzand Oiſtrels. 

, , 0 3 0 : - y C 
5 4 


} 
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us the Judgment being againſt all, one only ought not to 
«ng the Crit of Erro2; fo2 the Judgment is ad grave damp- 
um of them all, and the Coſts, which are only adjudged againſt 
in that appeared, are but an Acceſſary to the pꝛincipal Judg- 
cnt, which cannot be reverſed quoad them only. 


Brookes verſus Stroud. Paſ. 1 Ann. B. R. Vide this Y 
Title Abatement, pl. 6. pag. 3. Cale 


( 18. J 


Anonymus. Trin. 1 Ann. B. R. 


ER Holt, C. J. If H. gets Goods of an Inteſtate into his C '9-) 
bands after Adminiſtration is ackually granted, it does not £22.57 
abe him Executo2 of his own Wrong; but if he gets the Goods raking the f 
to his bands befoze, tho Adminiſtration be granted afterwards, Gasse; 

t he remains chargeable as a wzongful Executoz, unleſs be delt- acminitra- 
1s the Goods over to the Adminiſtratoꝛ befoze the Action bzought, ron. not 

d then he may plead Plene adminiſtravit. Vide 5 Co. 33. b. of, 

N. Br. 44. But if he takes upon him to at as Executoz, he is Show, 243. 


jargeable to all Events. Dy. 166. b. 
winb. 289. 


1 Roll. Abr. 918. C. Far. 31. 3 Salk. 16. Cro. El. 363. 


Shardelow werſus Naylor. Hill. 1 Ann. B. R. 


\ Woman by Deed ſettled her Eftate in Truſt, reſervi ( 20.) 
Power to her ſelf to give by her laſt Will and — dad 
he hould think fit, ſo much of her Eſtate in Legacies ; and purſuance of 
ls was done befoze Marriage, with the Conſent and Pꝛivity . 
C intended pusband, who refuſed nevertheleſs to be a Witneſs Mare s 
aParty to the Deed : The Parriage took Effet; the Wife vet properly 
r a Will and died, and the Executo2 p2oved the Mill. Et . „. 
alt C. J. This is not a Will, neither ought the O2dinary cheOrdinary. 
— lt; if he does, a Pꝛohibition lies. Where a Woman ig Fer. 14. 
' recuto? and marries, there ſhe may make a Mill with Con- 2444 767 
it of her husband, and cannot without. 1 Jon. 157. So if a Jon. 388. 
"mt javing Debts due to her marries, the may make a Will g Cs. 3. 
"theſe, and the O2vinary may pzove it. In other Caſes ſhe Vent. 186, 
ut, fo; tis only a Writing in Fozm of a Will. However, in ... 53: 
vuncipal Caſe it appearing, That the o—_ had 3 


ited Adminiſtration quoad t tmae 
wed as reaſonable, "os 2 mY * UN; Xn 


8 Eaves 


EXE CUT ORS 


„„ OO— 


Eaves verſus Mocato. Pal. 2 Ann, B R. 


| t oney of his Teſtata) hid a 
( 21. ) 138 bꝛaugbt —— — the Cife of the Plalntig ls 
Aſſumpſit by received by the COD Court wa | 
Executor for | as nonluit t And now the was moved in 
Ttaiors Exkxtutoz, and w 0. tar Cong. Et per Curian, þ 
ö — 2 = he could not ſue but as Executoy, en 
ei ved to 
Pains {hall no whether the Baney was received by the 2, 
Uk. Execu- it is not materia Wy — eftato2, 02 hefoze fo; Cuppaſ it 
pay Coſts of {enDant unte the Deat the Erecutoz, till it is 
5c had t Aﬀets in the Hands of th 2 | 
Nonfui. fince, it is no in Trover and Converfion by an Executo), wa 
Ore.Cararg, —— — in the Time of the Erecuto), the en 
—— . Trover — it ſhall pay Coſts; fo2 he need not name himſelf 
Bryn de ie War the Goon ore Als in the C ih u hu 
Point. will not go on to Trial acco2 


. e fo2 that, 


_. Berwick werſus Andrews. Mich. 2 Ann. B. R. 


Sas Executoz, and now th 
( 22. ) Udgment was . 5 Judgment brought an Mi 
E 1525 0 = i 6 5 the Life time sf his Teftatoz, and had ”_ 
— dring Deva avit in 1 It 411 being brought it was 
Be 1 5. by Nihil dicit in C. | , t the Judgment, and 
{ting a De- was not pꝛioy 0 Vi 
e 8 ed, That the Plaintiff | : F „and then 
iel Fig Scio Focks, an 
Hit than, have ſuggetted a . 888 corrying Devaſtaits 
Upon a Judg- = d. 216. A | ig lin 
obtain- Lamb, 1 Saun Cur. It lies i 
Aby bre. Step farther chan they had yet gone. n tho' it i 
de E the Exetutoz of him to whom the F Glrong. her h 
1 Lev. 2315 Dekendant is the Perſon 8 0? may as well maintall 
ou 18, has Aion. us 8 allen of Debt koz an Cam — 
1 Sid. 397. this Action,. of a Parſon g 
6 Mod. I25, m bt. So an Executo? g Caſe the Colt 
EEO, 
5 e $920 * » bonis aſportat 
pim, 2 ahn the Equity ol the 2 ** fo2 1 Sn 
and the ſame Reaſon holds fo: an Atjon ot 
Facias, Vide 2 Sid. 102. | 


Smith verſus Harmon. Pal. 3 Ann. B. R. 


HE Plaintiff as Adminiſtrato2 to J. S. ſued a Scire Facias ( 23. ) 

| ant the Defendant, ſetting fozth that his Inteſtate ſued Tos aa f 

Defendant as Executoꝛ in ſuch an Aﬀton, & taliter proceſſum terloemory 

that Judgment was given againſt the Defendant by Nihil di- J=dgmeac 
nd a Crit of Jnquiry of Damages awarded, which abated Precutor, 

the Death of the Inteſtate befoze the Return of the Krit; the Defen- 

d that Adminiffration was granted to the Plaintiff; and com- gien judg- 

uded the Sheriff to ſummon the Defendant to ſhew Cauſe, ment in Bar. 
the Plaintiff ſhould not have Judgment? The Defendant bod. Caſes 

raded, that the Plaintiff ought not to recover, becauſe his Tefta- | Kob. 55, 

1 was indebted to A. in 100 l. by Bond, on which A. ſued him 310, 477 

d recovered Judgment, and that he had no Aﬀets ultra, &c. To 2 = 

s the Plaintiff demurred, and had Judgment; fo2 that the Sta- Far. 64, 65. 

e never intended that the Erecuto2 ſhould ſtand in any other a 16, 55. 

reumſtances to make another Defence than the Party to the ante 8. 42. 

tra himſelf might have made againſt the Inquiry, and he 6 Mod. 142. 

id have pleaded nothing but a Releaſe, o2 other Matter in Bar 

ſing puis darrein Continuance. Þe is by the Wozds of the 

tatute to he Cauſe, why Damages in ſuch Caſe ſhall not be 

ed and recovered; and if he ſhall appear at the Return and 

t hew any Patter ſufficient to arreſt the final Judgment, then 

(Crit of Inquiry ſhall be awarded, 8&c. And arreſting Judgment 

by Batter apparent in the Recozd, and not extrinſick; and 

ttofoze they pleaded in Arreſt of Judgment, as now we move. 

7. 23. 2 Ro. 716. 12 Hf. 4. 24. Co. Ent. Error 95. Yelv. 

. 2 Cro, 220, And the Executo2 cannot be hurt by this, fo2 

t Judgment is only de bonis Teſtatoris, as if recovered againſt 

 Ceſtato2 Himſelf, 


rlbiltop of Canterbury ver. Wills. Hill. 6 Ann. B. R. 


Debt upon a Bond entred into by an Adminiſfrato2 to the « 24- ) 
Snap upon taking Letters of Adminiſtration, the Queſtion 2 
u, Whether an Adminiſtrato2 by Uirtue of this Obligation Since the 
r und to go and give in his Account in the Spiritual $*2:Sr. 
urt, without being cited? Et per Holt Chief Juſtice, who ur i, bound 
lvered the Opinlon of the Court, it was ſaid, iſt, That it to account 
eats by the Statute of Edward' the Third, Chat an Exe. au C. 
x was compellable to account befoze the Oꝛdinarv, and 

= an Adminiſtrato2 2 But then the Ozdinary was to take 
— as given in, and could not oblige them to pꝛove 

ns of it, no2 ſwear the Truth of them. Vide Noy 78. 
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2 Inſt. 6. So it was if a Credito2 ſued in the Cccleſiakicy 
Court, fo2 he had a p2oper Remedy at Common Lam: Pit 17 
Legatee had ſued fo2 an Account in the Cccleſiaſtical Court, 
Dekendant befoze the Statute was compellable to pꝛove the un 
Account, 'fo2 the Legatee had no other Remedy, and the Eu 
ſiaſtical Court which had a Jurisdition of Legacies cout ip 
3 Chan. Rep. gtherwiſe do Right: Pet in ſuch a Caſe, if the Erecuto) bold 
* pay him, he could not ſue farther, fo2 he had Right done him m 
the Executo2 was not liable, but of Neceſlity that Right migjty 
Done, Raym. 407, 470, 471. 
H. intirled ꝛdly, A Perſon intitled to Diffribution on the 22 Car, 2. jg 
dien be a Conſequence intitled to ſue fo2 an Account as a Legatee tas 
Car. 2. may fo the next of Kin is a Legatee by the Statute, and as a 8 
ae acmin- tute-Legatee ſhall have the ſame Remedy as the other Leqy 
prove his might bekoze the Statute, The Condition of an Adminigratiq 
Account. Bond was to account when required: So it appears by Co, En 
Ante 251. 128. Ergo he was to account befoze he was legally cited, vhig 
could not be ex Officio, and therefo2e the Statute Jac, 2. wherch 
the Ozdinary is pꝛohibited from citing him in ex Officio, had y. 
ally no Cfret at all, fo2 the Law was ſo befoze: But ſince th 
Statute of Car. 2. the Condition of Adminiſtration-Bonds being 
that he account at a Day certain, he muſt account accordingh 
at Peril, and that without Citation 02 Suit; and this Actum 
muſt be in Court, and if he comes at the Day, and no Cour 
held, he ſhall be excuſed, fo2 he may plead he was there real, 
But Debtor and no Court, &c. But then this Account is not examine 
cannot 92 unleſs a Party intereſted comes in and controverts it: And hem 
niſtration· AS by the Mods of the Condition he is to adminiſter well an 
— for trulp, that ſhall be conſtrued in bzinging in his Account, and nt 
ment of « in paping the Debts of the Inteſtate; and therefoze a Credit 
Debt, for it ſhall not take an Aſlignment of the Bond and ſue it, and aug 
dend to tar. fo2 Breach the Non-payment of a Debt to him, 02 a Devaſtot 
committed by the Adminiſtratoz, fo2 that would be needleſs a 


infinite. 


Buckley verſus Pirk. Trin. 9 Ann. B. R. Rot. 25 


Ovenant by the Plaintiff againſt the Defendant as Etctum 
LEES 3. of Jonathan Pirk, wherein ſhe declared quod cum per ln 
Where « e. tur made between the ſaid Prudence Buckley, Exccuttir of 1 
— s mas Buckley, and the Defendant's Teſtatoz Jonathan Pitk, „ 
Executor, ting, That one Sarah Champernoon did demiſe the Premiſe 
Juczmenr the lald Thomas Buckley fo2 twenty-one Pears, reddend. 24 4 
— — Annum; That Thomas made Prudence his Erecutrit, = ; 
toris, tho' he teſtatum exiſtit, That Prudence aſiigned to Jonathan Pir 1 
might bave toto reſiduo dicti termini, who covenanted to repait; Chat; 


been charg : " 
as Aſſignee. Cro. EL 711, 712. 1 Roll, 603. 3 D. 379. p. 27. S. C. Caſes L. E 12. Ante 15 
/ 


4 


F 


Ban = 


eee . | 
in entered and was poſſeſſed, and died; and that Mary as his 
eretuttir entered and was poſſeſſed, and ſuffered the Pꝛemiſſes to 
e out of Repair, &c. The Defendant pleaded a Judgment ob⸗ Moor 566. 
ined againſt her, and no Aﬀets ultra, and the Plaintiff de- Paier 
"ured: And Serjeant Pengelly argued that the Plea was good, zBrowal.zo6 
u that the Defendant was only charged as Executrix, and not as H <-fſee for 
ſigner, and therekoze was liable only to anſwer de bonis Teſta- 1 
ois; and that there was no Pꝛivity of Eſtate between the Plain⸗ Privity of 
l and the Defendant, (where the Lefſee oz his Erecuto2 hath E*** de. 
te Term, and the Lefſo2 the Reverſion,) but only a Pꝛivity Of andAſigne 
Contra, Jf a Pan aſligns his Term, oz makes a Feoffment, >» of Con- 
ſerving Rent, this is only a Charge by the Contract; and tho * * 
ch Contracts may be real, yet they cannot create a Pꝛivity of Siy1. 79, 80. 
Fate; therekoze he concluded the Plaintiff could not charge the 
defendant as Aſſignee. | 
Parker C. J. iſt, A Covenant to repair is a Covenant that Covenant to 
uf tun with the Land, fo2 it affets the Eſtate of the Term, an amn 
d the Reverſion in the Þands of any Perſon that has it. If Land, . 
he Covenant to repair be on the Part of the Lefſo2, the Rent is . 
greater; if the Leſſee be to repair, he pays the leſs Rent; and &2 
n Aſſignee has the Benefit, tis but reaſonable an Afignee ſhould Hob. 282. 
lübeck to the Charge. 2dly, He held, That if the Executoz _ 
a Leſſee enters, the Leſſoꝛ may charge him as an Aſſignee fo? in che Debet 
je Kent incurred after his Entry, in the Debet and Detinet; and & Detinet 
the Rent be of leſs Ualue than the Lands, as the Law prima eur after 
ci: ſuppoles, ſo much of the Pꝛofits as ſuffices to make up the bie Encry; 
ent is appꝛopziated to the Lefſo2, and cannot be applied to any — ah eny 
Jing elle: And therefoze in ſuch Caſe the Defendant cannot — 
cad Plene adminiſtravit, fo2 that confeſſes a Miſapplication, ſince an tbe 
other Payment out of the Pꝛaſits can be juſtified till the Rent — Se 
anſwered, On the other Hand, if the Rent be moze worth Vent. 211 
an the Land, the Defendant may diſcloſe that by ſpecial Plead- 844 P. 
5 and pray Judgment, whether he ſhall be charged otherwiſe — 
the Detinet only: Quod Powell conceſſit. 3dly, Twas z Vent, 209. 
l, That the Defendant was charged as Erecutrix in this Cale, e 
— 0 plainly, that there was indeed no better May to charge Yelv. 103. 
—— the Plaintiff had her Eletton of charging the 75 15, 

| recutrir o2 Aſſignee; that having charged her as Poph. 127. 


Kecut | 
> ſhe can only have Judgment againſt her as ſuch : Sed a 504+ 
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Churchill contra Hopſon. Mich. 12 Ann. in Canc 


( 26.) IR Charles Hopſon made Churchill and Goodwin his en 
uno cuto2s, Men of good Credit: Goodwin being a Banker x, 
an Acquir- Cefved all the Money, but Churchill joined with him in the Re. 
— ceipts, taking his Note to ſhew that he received not the Yong: 
the Money ; Et per Harconrt Low Chancelloz, If two Truſtees join in a ty 
both are Ceipt, and one receives the Money, he only that receives ſhall h 


chargeable 1{qbie. Jf there be two Executoꝛs, and they join in a Receipt, an 


for it to Cre- 


dirors, but ONE only receives the Poney, as to Credito2zs who are to hay 
we actual the utmoſt Benefit of Law, each is liable fo2 the whole; tho oy 
only ro Le. Exetutoꝛ alone might give a Diſcharge, and the joining of th 
garces, Other was unneceſſary; but as to Legatees, and thoſe claimjy 
Diſtribution, who have no Remedy but in Equity, the Receipt e 
one Executo2 ſhall not charge the other; fo? the joining in th 
Receipt is only Matter of Fozm; the ſubſtantial Part is th 
atual Receiving, and this only is regarded in Conſcience, 


EXECUTION 


. Oviat verſus Vyner. Paſ. 1 W. & M. B. B. 
Where it is | ; | 

necenary'® F on a Fieri Facias gli the Money is not levied, the Cn 
FieriFa. and i muſt be returned befo2e a ſecond Execution can be taken! 
where no. I foꝛ that muſt be grounded upon the firſt Crit, and te 
293, Ke. that all the Money was not levied upon the firſt; but if Up 
Hob. 58. the firſt all the Money had been levied, the lit need not $i 
7d. 91. been returned, foz no farther Pzoceſs was neceſſary. 


Far. 52. 


—ͤD— —— 
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Wolf verſus Daviſon. Paſ. 8 Will. III. B. R. 


N Debt for Eſcape of H. in Cuſtody by a Capias Utlagatum after 3 
zudgment, and Nil debet pleaded, the Jury found a Special raken on a 
Ierdif, viz. That the Plaintiff had outlawed one J. S. after — —— 
bögment upon a Capias ad ſatisfaciend. ſued out within the — 
ar; and that two Years after the Dutlawzy he was taken up theYear,is in 
un a Capias Utlagatum, and the Sheriff ſuffered him to eſcape : he Parc 
pon Argument it was admitted, That if a Capias Utlagatum Suit without 
0 been ſued out within the Pear, no Pꝛaper had been neceſſary, * ev 
cauſe the Plalntiff might have had a Ca. Sa. without a Scire Fa- — my 
xs; but this being after the Pear, the Queſtion was, Whether 3D. 12 
could be ſaid to be in Execution fo? the Plaintiff in the oziginal — ho: 
Yon without Pꝛaper? And the Court held, That he was, tho 
Paper was entered, becauſe he would have been ſa if he had 

en taken within the Pear; and here is no Difference, fo2 the 

aintiff was at the End of his ]2oceſs at the Erigent, and no 

ntingance noꝛ Scire F actas lies after Capias Urlagarum, and the 

y Capias Urlagatum which is ſued at his Charge fmpozts an 

ion of the Body, Vide 3 Cro. 918, 850. 1 Ro. $10. 1 Sid. 

o. J E. 3. c. 12. 5 Co. 89. 5 Mod, 200, &c. 

N. B. No Judgment was ever given, koz the Defendant died; 

Holt, on hearing it, ſaid, they were inclined to give Judg⸗ 

it fo2 the Plaintiff, 


lennoir verſus Brace. Trin. 9 Will. III. B. R. 


Reſpaſs againſt four Defendants, and Judgment againff (3 
them in C. B. Whereupon they bzought Erro2 in B. R. fo2 2 — 
2 in Fat; Akter the Recozd certified, one of the Plaintiffs jusgncn in 
erra? died, where the Plaintiff in the oziginal Aion took out Tree «- 
Fcution by Ca. Sa. againſt all four. Et per Cur. 'twas admitted, 2 b four, 
Chat the Writ of Erro2 was abated. 2dly, That if the Exe- Error, and 
"taken out had been againft thꝛee only, omitting the fourth, — 
0 been erroneous, becauſe not warranted by the Judgment, laat 
A — ik the Execution had not been ſo long delayed by the cannor ſue 
tot Erroy, ſo that it might have been Teſte as of the ſame — 
__ the Judgment, then the Death of the one Plaintiff had ectting the 
trates teralg becauſe ſubſequent to the 'Teſte. athly, The Nr vpon 
4 g this Execution erroneous, and therefozc ſuperſeded it; ng ne. tus 
+ Death of the Party did not appear to them by any at: Sei. Fac. 
1 and till they were ſo app2ized of it, they were 2 
8 Crit of Erroz. 5thly, Suppoling that were lug p. s. 8 C. 
Etrexers, 29, twas then doubted whether the Plaintiff could ae E R. 
5 = in this Caſe without a Scire Facias; wherein this ms. 441. 
was taken, viz. There any new Perſon is either to Holt 649. 


be 


1 - ns 5 
I F —_— A — — * — 
a — — * { — 
. —˙ w! 7˙ mA eo ne — . * = 
— - — — 
— — — a - - po 
— — — — — = 


- 
— g . — fe —4 -4 «Tt 
- — P —— 
. IS La 2 — — 


1 p be ary 
. queſtrarion. ſticis iſſued to the Biſhop, who ſent his Mandate to the 0 


——ä—— —— —— 


Cf 


vere upon be better 02 wozſe by the Execution, there muſt be a Scire Pag 
any Party becaule he is a Stranger, to make him Party to the Judg 
Sei. Fac. is ug in Cale of Executoz and Adminiſtrato2 ; otherwiſe Where th 
neceſſary. Execution is neither to charge o2 benefit any new Patty, agj 
this Caſe where there is a Survivozſhip; fo2 there is ng Reg 
why Death ſhould make the Condition of the Survivoys jew 
than befoze, Vide 21 H. 7. 16. Mo. 367. Noy 150. Carter 111 
21nft. 471. 193. (not reſolved.) - Holt C. J. held, That a Capias 0) Fi,p 
Dyer 175- being in the Perſonalty might ſurvive, and might be ſued agz 
Mod Cales the Survivo2s without a Scire Facias; otherwiſe of an Eleg 


108 


4 Mod. 404 f02 there the Heir is to be contributozy. 


Smallcomb wer. Buckingham. Mich. 9 Will. III. AI 


(4) And B. had each a ſeveral Judgment again C. A 
Two FF. / No Out a Fi. Fa. and delivers it to the Sheriff about nine i 
ſame Day ro MO2ning to be executed. Afterwards, about ten a-Clock, B. ſy 
— Sheriff, gut a Fi. Fa. and bꝛings it to the Sheriff fozthwith, and deſires| 
cures the laſt may be executed ; accozdingly the Sheriff executes the laſt F.! 
firt; the and after that erecutes the firſt Fi. Fa. and takes the ſame God! 
Re but be Again that were taken upon B.'s Execution. And upon this 
is liable co firſt Clendee bꝛought Trover againſt the ſecond Uendee, and t 
the Plairiift Sheriff: And it was held per Cur. That, as the Goods un 
3 Cro. 14 bound from the Day of the Teſte of the tit at Common Li 
1 Sid 271. {0 now by 29 Car. 2. c. 3. they are bound from the Day of t 
— * Delivery : But at Common Law, if two Writs had been okt! 
Cro. Car. ſame Teſte, the Sheriff was bound to execute that firſ, that b. 
459, 487. firſt delivered, By the ſame Reaſon, if two Writs of Fic 
— cias come to the Sheriff in one Day, he ought to execute thatW 
5 $19. . = — _ — — — he * — * al 

* ale there is a Prius and a Poſterius in the ſame b 
CES. ſequence the Sheriff makes himſelf liadle foz erecuting the d 
PR 419: firſt, that came laſt, and muſt anſwer it to the Party that buon 
Hole 3022 the firſt TUrit, who may bzing an Aﬀfon againſt him; but the el 
Caſes B. R. cution ſhall ſtand good: Judgment fo2 the Plaintiff: Other 
Tis it would have been, had he delivered his Crit, but bad the She 

ſtay Execution till another Day. = 4 
N. B. The Caſe was here, that he who bꝛought the firſt F. 

told the Sheriff he was not in Paſte, ſo took out no Warrant, 

left any Fee; and this inclined the Opinion of the Court m 


ſtrongly againſt him. 


Moſely verſus Warburton. Mich. 9 Will II BR 


& 5.) N a Fieri Facias againſt Warburton, a Fellow of M 
— 5 College, the Sheriff returned Clericus beneticiatus 


compel a $e- habens laicum feodum. Hereupon a Fieri Facias De bons Eceld 


1d! 
and Feilows of the College to ſequeſter his Dalat?, 3 
4 


EXECUTION. 321 
ed. The Biſhop now moved to know, whether he might not 

mel them by Eccleſiaffical Cenſures. The Court asked, whe- 

r this were an Eccleſiaſtical Conftitution ? The Univerſities 

vey laid were not, fo2 they have no Cure; but are only Socie- 
s ad Studendum & Orandum; but a Pꝛebend is an Eccleſiaſtical 
Beneüte: And in ſuch Caſe, if a Pꝛebend have a ſole diſtinit 
cops, it may be ſequeſtred ; but where he is only a Member of 
e Body aggregate, and the Inheritance is in the Dean and 
rhapter, there cannot be a Sequeſtration, Per Cur. Let the 


zihop do as he ought by Law. 1 
| 12 
Coot verſus Lynch. Mich. 10 Will. III. B R. fulgnenet 


land affirmed 
V4ment was given in Ireland, and on a Writ of Erro; af bere- e 
umd in E. R. here, and Cotts tared, and a Capias ſued out vi by Wric 
f the King's Bench here diret#ed to the Sheriff of the Came our of B. R. 
County in Ireland, to take the Defendant fo2 theſe Coffs : But wr 
pon Hotion the Execution was ſet afive, becauſe there can be no vely. 14% 
uch Writ, The Method is to have a Writ, reciting all the: ce. 534 
Pceedings here in England, vire#ev to the Junges of the; ce . 
ing's Bench in Ireland, requiring them to iſſue Pꝛocels of ; D. 298. 
recution ; and by this mandatozy Writ, the Cauſe is reſtozed p 3 ><: 


ſes B. R. 
that Court. 3 


225. 
Holt 372. 
Lilly Enir. 


King{dale werſus Mann. Trin. 2 Ann. B. R. EY 


HE Sheriff delivered Poſſeſſion by Uirtue of an Habere . 7: B. 
facias Poſſeſſionem in the Mozning: Some Hours after the gurbance of 
crit was gone, and the Party in Poſſeſſion, the Defendant Executionof 
ane and turned him out again, Et per Cur. If the Plaintiff *< 

d been turned out immediately after he was put iuto Poſſeſſion, s Mod. 27. 

? while the Sheriff and his Dilicers were there, an Attach- 5115-298: 
ant might have been granted; fo2 this had been a Diſturbance © 
the Execution, and a Contempt; but being feveral Þours af- 

; Curia dubitavit. 2dip, Jt was agreed, That the Court 


- gant a new Habere facias Poſſeſſionem, if the firſt was not 


Perkins verſus Woolaſton. Paſ. 3 Ann. B. R. 


Vt of Error is @ Superſedeas from the Time of the Al- 0 8.) 
inne, and that is Notice of itſelf ; but if the Beten. 3788 
Abe Notice befoze Allowance, tis from the Time of that Writ of Er- 


i. © vuperſedeas: But if a TUrit of Execution be executed a Se. 


. rſedeas tc 
mon (dot begun to be executed) as ſoon as allowed, without Notice, 1 Vent. 30. Cro, Jac. 354 


FA befo2e 


= — = Sa a * — — 
— — - 
— 
* — — 

— 
— — — —— 2 —— — — ey 

= > = -= — — — — 

— — — , — — 
* 
. 


- — 
— . — — — 


lier e and this was referred to the Court fo2 Jrregularity, The pt 


np 


cle, befoze.a Writ of Erroz allowed, o2 Notice, it may de tum 
5 199, afterwards, The utmoſt Length of Time the Law allows g 
&. executing a Writ, is the Day whereon the Writ is return 
Fer 14. and it is not executable any longer that Day than the Court in 
3 Salk. 133- Oo long as it is executable, but not executed, the Allow 


1 Sid. „ I Writ of Erroz is a Soperſedeas, but not afterwards, 


Booth verſus Booth. Mich. 3 Ann. B. R, 


6-4, 5 BY B Y Jnjuniion out of Chancery the Defendant ſtayed the py 
ure Exe- D tiff s Execution a Pear and upwards ; the Jnjunition bei 
_ Kayed by In- Diſſolved, the Plaintiff took out Execution without a Scire Bu 
frer the 
year, Plain-fiff inſiſted, That he was ſtopped by the Ac of the Defendant, z 
cit bel we at if the Deion had ſuſpended it by Mrit of Etro; ſolg 
Show. 403: he had been at Liberty to take Execution without a Scire Fac 
3 Mod. 187, Sed per Curiam, We cannot take Notice of the Chancery 
_— .+ junition, and you might have taken out a Crit of Execution a 


292, 296, COntinued it by Vicecomes non miſit breve. A Superſedeas qu 
258. S. C. improvide was awarded to the Execution. | 


Clerk verſus Withers. Mich. 3 Ann. B. R 


Dminiſtrator recovered Judgment and ſued out a Fieri Faci 
C40 ) and delivered it to the Sheriff the firſt of Auguſt; the S 
25. 25, riff ſeiſed the Defendant's Goods, and afterwards, vi. t 
Rep. A. Q Ninth of September, the Adminiſtrato died; the Sheriff return 
don gos 646. That he had ſeized Goods to the Ualue, Sed quod remanent 
eee, bus pro defectu emptorum: And afterwards, viz. the 
of September, the ſaid Sheriff was removed, and a new She 
| fwozn in. And now the Defendant ſued a Scire Faciss af 
the old Sheriff, to have his Goods again; and 1 
againſt him in C. B. Erro2 was bꝛought here, and objetked ; 
Plaintiff in Erroz, That the Execution was abated, and * 
58s. could perfect it; not the Executoꝛ ok the ae * 
=o he came in in auter droit; and the fAdminiſtrato? * 
—_— could not, fo2 he was Paramount ; and that this was — . 
Ce iich. the 17 Car. 2. e. 13, fo that only regarded the Caſes at 
Tel. 33- dick. But per Cur. This Scire Facias ig not imaintainable 
theſe Points were reſolved : 2 | | 
Fieri Facias RE Ch Plaintiff's Death did not abate the — 
due Plain. and that the Sheriff, notwithſtanding that, might p20 Olin 
cif» Death. becauſe the Sheriff has nothing moze to do with * 1 
1 844 5. fo? the Crit commands him to levy and bring — | 
7 Cre. 227, Court, which the Plaintiff's Death does no way "0 
451, &. 1 i" 


- 


— —— ˖⏑bt — 
n - 


T 


s, 


ev. 90. 34 Hl. 6. 36. 


0 ercepted) to anſwer the Ualue of the G 


t is to vftrain the old Sheriff to ſell and bzing in the Mo Nie! 


Vent 41. 
Jo. 386. 


cution ſhall 


e Perſon that begins an Execution: ſhail end it, and a Di- end it, tho' 


wo Soꝛts; Office ex- 


zap, That when the Sheriff had ſeiz'd, he was compellable to Seizure ge- 
urn his CUrit, and made himſelf ltable at all Events (acts cf 


veſts Defen- 


dods accoꝛding to his ew, ag 


turn, 3 Cro. 390. 1 Cro. 459. and by the Seizure: the Pio. 2$«600. 400. 


ty was deveſted out of the Defendant, and in Abeyante. g ge, 
thi, They held, That the Defendant was diſcharged ; be- and be is 


{ the Plaintiff having made his Eleckion, 


and the-Defendant's d Case, 


ods being taken, no farther Remedy could be had againſt ther Sid. 438 
cfendant, but againſt. the Sheriff only. He may be compelled 2 Saund. 545. 
return his CUrit 2 Ik it be a falſe Return, an Action lies; if; N 27. 


returns a Seizure and Sale, he has th 


Mod. 377. 
e Honey; if he has! Lev. 282. 


zed and not ſold, that does not diſcharge but excuſe the She- Mod. 12, 40. 


f, and therekoze the Plaintiff may have 


à Venditioni exponas 


the Sheriff, if he continues in Dffice ; ik out of Office, a Di- 
Ingas nuper vicecomitem, and then he muſt ſell. 


ithly, That ſince by the 17 Car. 2. c. 13. 


an Adminifrato2 de Stat. 17 Car.. 


eren may commence an Execution on a Judgment obtained © 3. 33. 
an Exetutoꝛ 02 Adminiſtratoz, it is hut reaſonable, and within Moa. Caies 
| Equity ot that Ack, that an Adminiſtratoꝛ de bonis non ſhould 96, 258. 


permitted to perfe an Execution thus be 
„ comes to him, Judgment affirmed, 


N 
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gun; fo2 the Right 
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Expoſition of Words. 


Rex verſus Bear. Hill. 10 Will III. B. I. 


Diflrcde Ndi#ment fo: Making, Writing, Compoſing and Colleag 
— 4 divers Libels, in uno quorum continetur inter ala jy 
fedus. tenorem & ad effectum ſequent”: Upon Not guilty a dm 
Poſta 3, 46. was fo? the King; and upon a Motion in Arreſt of 1 


* 226. ment it was held, That this was a ſufficient Setting ſonht 
Carth. 40). Mozds of the Libel : But, had it been only, continetur ady 
Cares B.R- fectum ſequent”, that would not have done; fo2 that u. 
Holt 122. not impozt a Sameneſs in Mozds, but in Senſe and C 
__-  ftrufffon only, 

But juxta tenorem impoꝛts the ſame Uo2ds, fo2 Tenor ig | 

Tranſcript o2 true Copy, which it cannot be if it differs fromt 
Libel. Co Ent. 116. Reg. 169. a. Saltaſh's Caſe, Hill, ;;& 


Car. 2. B. R. Rot. 1 15. 


Wyat verſus Aland. Trin. 2 Ann. BN 


(2) 


Where N Atfon Qui tam was bzought by an Informer agalil 
— Aland fo2 taking moze than Statute-Jntereſt; and he 


different Ex- ClareD, That the Defendant Aland had lent to one Nicho 
poſirios, 2001. fo; ſo long, and that at the Day of Payment it ws 
that ſhall be ruptly agreed between them the lald Aland and Nicholſon, | 
ſupports the the ſaid Nicholſon ſhould give the ſaid Aland 40 J. pro deter 
Declan, & dando ulteriorem diem ſolutionis, viz. tiel jour prædicto Al 
greement, whereas Aland was not the Perſon to pay, fo2 it was 
and nor that lent the Poney; and it was objefted, That this was none 
which 42 and impoſlible, and that the Statute of Jeofails would nut! 
6 Mod. 33. penal Inkozmation: The Counſet ok the other Side urhed, ! 
Nel 20%, the Nonſenſe ſhould be rejeted, and then the Declaration 
oe 209, be ſufficient; and cited 1 Mod. 42. 2 Saund. 96. 2 Cro. 3. 
and Bonithon. Holt C. J. Where a Matter ſet fozth is! 
matically right, but abſurd in the Senſe and unintell 
cannot rejet ſome Wozds to make Senſe of the Rel, 1 
take them as they are; fo2 there is nothing ſo abſurd 9 

ſical, but what by rejetting and omitting may be made 

— 


w-_ 


18 
$ 


eden v . — — — 


EX TINGUISHMENT. 3256 


«+ where a Matter is Nonſenſe by being contradiitozy and repug. 
nt to ſomewhat p2ecedent, there the pꝛecedent Datter which —. 1 — 
Senſe ſhall not be dekeated by the Repugnancy hich follows, de rejegee. 
t that which is contradittozy ſhall be rejefted ; as in Ejefment 

here the Declaration is of a Demiſe the ſecond of January, and 

it the Defendant Poſtea, ſcil. the firſt of January, ejetted him: 

re the Scilicet may be rejeted, as being exp2efly contrary to the 

\ſtea and the p2ecedent Matter. 2Ddly, He ſeeined to hold, That 

1 Inkozmation upon a Penal Statute by a common Jnfoner, 

a5 not within the Statutes of Jeofails, otherwiſe of an Inkoz⸗ 

tion by a Party grieved. 3dly, He held, That the Mord 

undo was applicable to Nicholſon, and Solutionis to Aland; ſo 

at it boze this Meaning, viz. For giving a farther Day to Ni- 

glſon of Payment to Aland, ſince he was to receive, and the Mo⸗ 

u was to be paid to him; and where a Matter is capable of diffe- 

nt Yeanings, that ſhall be taken which will ſuppozt the Decla- 

tion 02 Agreement, and not the other, which would defeat it. 

well J. differed as to the firſt Point, and was of Opinton, 

hat Wows unneceſſary might in Conſtrucklon be omitted oz re- 

ted, tho they are not repugnant oꝛ contradickozy, but in c#teris 

nnibus agreed with the Chief Juſtice. Adjournatur, 


XTINGUISHMENT, 


age or Gray verſ Acton. Hill. 11 Will. III. B. R. 
Intr. Hill. 9 Will. III. Rot. 293 or 243: 


1 . 1 Bond to pay 
| EBT agathft the Abminiſtratrir of het Husbain# for nord) ohe* 
1. 601: fo2 Rent inturrev in the Life of the Intettate, on deen Obli- 
. a Demife by Deed to the Inteftate ; the Defendant fare re 
10 pleaded, That the Intellate dum ipſa profar” Ifen. Debt is only 
5 ol fuit conceſſit ke tener} by Denz ts het in 2000 1; with l ine. by 
6 NE Condition invozfen, viz. That fit Caſe the ©bligox ond he manning 
ed, and the Urrice kr bved, aud the Obligs7 ges het 
mW: ber to be vow; and farther pleavs, Thar theß trbermmiit- e n . 
E bop — ; that he did not leave her 1000 1. that the took 2f8, 5. C. 
* af Adminiſtration ; that 2501. came to her Hands, which fol 36s. 
ſhe 


Lilly Ent. 
214 


Oatth. 5.1. 


— ; — 
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326 EXTINGUISHMENT, 
— 8 n 
ſhe retains in Part of Satiskaction; and that ſhe hath not du 
„ ultra. The Plaintiff demurred. Et per Cur”: | 
dor maß e. 1ſt, An Adminiſtrato2 may retain a Bond. Debt due to hin 
rain a Bond Notwithſtanding that Rent is due from the Inteſtate; fo) whet 
—— 28 the Oemile be by Parol oz by Deed, the Rents are of equal q, 
cannot plead (UCC, and neither is (uperio2 to a Debt by Specialty. On the oj 
« Bond to Hand a Debt by Specialty is equal but not ſuperio2 to them, there 
anorver- foze an Executoz may plead Payment of one againſt another, y; 
Recovery of one againſt another; but in Debt fo2 Rent he cany 
plead there is a Bond-Oebt due, no? vice verſa, which is allthy 
can be colleted from 2 Vent. 184. the Caſe objefed, 

And Holt C. J. held, That the Bond⸗Debt was extinguitdy 
the Intermarriage, becauſe ft was a pꝛeſent Debt, and the Cg: 
2 Vent. 481. dition made no Silteration ; fo2 the Condition is not precedent 

no; does the Debt ariſe on the Event of that: Ik it were, th 
in Debt upon a Bond, the Plaintiff muſt always ſhew the Conti 
tion bzoken; whereas if the Oefendant craves Oyer and dem 
the Plaintiff muſt have Judgment; fo2 the Condition is ſubl; 
quent, and the Obligoz may, if he will, pay the oney due un 
the Bond without Regard to the Condition. 

Ik this be a pzeſent Duty, then he held the Intermarriage u. 
8 tinguiſh d it ex conſequenti, foꝛ the Husband and Wike are ou 
410. Perſon; the Þusband was the Perſon intitled to receive the $6 

ney, and that in his own Right; therefoze he could not it the 
ſame Time be the Perſon bound to pay ; and no Intention at 
the Parties can alter the Law. * 
Feme Exe The Chief Juſtice admitted, That ik a Feme Erecutrir of a 
ligee mar-. Obligee marries the Obligoz, that will wozk no Ertinguiſhent 
1 becauſe the Husband is to receive it in auter droit; it would be 
— — Devaſtavit by Conſtrution of Law, which being a Wrong canto 
Ante 306, be; lo if a Pan hath a Term in Right of his Wife, o2 as En. 
cutoz, and purchaſes the Reverſion, this is no Extinguiſhment; 
becauſe he hath the Term in one Right, and the Reverſion | 
another. In that Caſe the Difference of the Kights hindets il 
Ertinguiſhment, becauſe a third Perſon is concerned and may 
pꝛejudiced, which cannot be by Act in Law. 350 
Allo he admitted, if one pzomiſes a Feme Sole, in Conlidets 
tion that ſhe will marry him, he will leave her ſo much in Cal 
ſhe ſurvive, o2 covenants in the lame Manner, that is good; 1 
cauſe tho' the Covenantoz and Covenantee be pzeſent, vet 9 
raiſe no pꝛeſent Duty, but only a future Debt upon Contingen! 
which cannot happen during the Coverture ; and this is pf 
; dent to the Duty, and muſt be ſpecially declared upon. j 
nabend „ Allo he ſald, That where the Wife hath any Right 0! vy 
Duly which which by Poſlibility may happen to accrew during the Coven 
by Poſlbi- the Pusband may by Releaſe diſcharge it; but where the 


Icy may ac- 
crew to the Wiſe during the Coverture ; otherwiſe nor, 


k 


2 


Fairs, Markets, and Tolls. . 327 


j a Right 02 Outy, which by no Poſſibility can accrew to her 

ing Coverture, the husband cannot releaſe it. 

zut Gould and Turton, Juſtices, were againſt the Chief Juſtice, 

ale it would ſubvert the Marriage-Agreement; and they held 

Debt was only ſuſpended, the rather becauſe it was not payable 

ing the Coverture, but was a Debt on Contingency; ſo that 

the Feme dum ſola had releaſed all Demands, the Debt had 

yer 6, 7. 


been extinguiſhed. 2 Cro. 170. 1 Sid. 58. 5 Co. 70. b. Moor. 228 
Lit. R. 32. Hetl. 12. Noy 26. Hutt. 17. Hob. 216. 2 Cro. Hob. 156. 


” 36 H. 8. 7. b. 1 Cro. 373. 8 Co. 136. 1 Inſt, 264. b. 343. b. 2 Roll. 40). 
H. 7. 4. b. Dyer 140. Hutt. 171. 1 Roll's 935. Yelv, 156. Lit. R. $7. 
m. 99. 2 Cro. 222. 


Fairs, M arkets, and Tolls. 


Burdett's Caſe. Trin. $ Ann. B. R. 


N Treſpaſs the Defendant juſtified as Clerk of t arket Q. wheth 
vithin the Diſtrick of Whitechapel, fo2 a Diſtreſs - = 4 l tha Clerk of 
fo not uſing Meaſures marked accozding to the Standars — Gian, 
do 4 _ —— Sir Peter King pro ex Officio, 
1 a 2. c. 5 or ulng u 
E. 7. iy n Authozity given by 14 E. 3. c. 12 1 2, lawfal = 
That the Clerk of the Market could not have Power to eſtreat M4: Caſes 
ts and Amerciaments, otherwiſe than as a Franchiſe ; and it « 

0 reaſonable the Clerk ſhould bzing the Standard with him, 

$ 6 > 2. ſhould follow him, oz attend at a Place out 


Falſe 


Falſe Latin. 


Bennet werſus Preſton. Mich. 4 W. & M BI 


ham in Com. Surr. Venerunt prædicti Johannes & quid 
— I Daniel — modo defunct. And upon Demurr | 
Appeal.Qui- Court held, That this, viz. quidem, being admitted u 
dem for qui- falſe Latin, would not abate the Bill oz Declaration, oy i 
vide Lil. not at Common Law; and relied upon Long's Caſe, 5 Can 
397. io Co. 133. 1 Leon. 73. ; 


4 Co. 39. b. 
11 Co. 32. a. 


2% Redwood ver. Coward. Hill. 8 Will. III. B. N h 


| , xt . 1 an Appeal of Murder, the Declaration was, That at o. 


pl. 3. : 
Trin. 8 Will. III. Rot. 645. 
_ Uerdi# was entered aſſident damna fo2 affdunt, and un 


damna well CUrit of Erro2 this was aſſigned fo2 Erroz, and iat 
in « Verdi. was future, Sed non allocatur; Ich it may be the peſentt 
2 Saund. 93. Of the TUo2d Aſſideo; however, in Uerdias the ſame Exaintl 
: Mod: 292- Expzeſſion is not required as in Pleading, fo2 they are theWh 
Cie. Fl 158. of a Lay Jury, and the it may not be p2oper Latin, yet ti 
9 Rep. 54. b common, that it is now made good by Pꝛeſcription. Vice? 
1 — 347. 3 Cro. 647. 4 Co. 7. And the Court ſafd, it was nat! 
c. 323. Conceſſum inſtead of Conſideratum eſt in a Judgment, in! 
Caſes B. R. thoſe IAAoꝛds were of different Jmpozt, and the Law requires! 
Hole judicial Acts ſhould appear to be done upon Conſideration. 


Holt 272, 


Dillon verſus Harper. Trin. 2 Ann. BR. 


(3) 17 an Action againſt an Attozney, he pleaded, That he * 
dees ins Attozney of the Court of Common Pleas, Et quod null 
pleading juſmodi Attornatus non debet implacitari, &c. Et per Cur, 


cannor be Negatives may be conſtrued as a Negative in Gzants, * 
Negative. Pleas, fo; they are to be in Latin, and muſt be conf 
ollex. z din ought to be, and in that reſpeck this Plea is rathe 


why — clafmer than a Claim of Pꝛivllege. Sed Vide Pollex. 557% 
on another r 
Point. 1 ; 

Hole5$g.5.C. 


Failer of Record. 


Knight's Caſe. Hill. 2 Ann. B. R. 


ASE againſt Beſaliel Knight by a wong Name: The Upo auter 
Defendant pleaded in Abatement ; upon this the Plain- A nen pen. 
tiff, without pzoceeding farther, bzought a new Acton pig 2s 
againſt him by his right Name, to which he pleaded ance, after 

nother Aion pending, Et per Holt Chief Juſtice : The Plain- dagen. 
ſhould firſt have diſcontinued the firſt Aﬀton ; it will be too late win _— > 


p doit now, fo2 the Oiſcontinuance will relate only to the Time void ir; 


its being entered on Reco2d; ſo that upon Nul tiel Record ft Roset > 


ill be againſt him; koz if was pending at the Time of the Plea Error. 
[eaded: And this differs from a Reverſal of an Outlawzy oz 8% 555- 
udgment by Writ of Erroz; fo2 if Nul tiel Record be pleaded, 3 Saik. 236. 
d after that, but befoze the Day given to bzing in the Recozd, 

je Judgment is reverſed on a Writ of Erroz, that Reverſal a- 

Ids the Recoꝛd ab initio, and it is a Defecit de Recordo, 


Uu FEES. 


330 


© & 


Stockhold Ver. Collington. Mich. 3 W. & M. II 
( 1.) | 
P00: T Plaintiff bzought an Action upon a Quantum ment 


Quentum againſt the Defendant, fo2 that he at his Requet jy 
meruit lies þ 
far ſervin ſerved him as a Commiſſioner in a certain Commiſiy 


2s a Commiſ- out of the Exchequer, dire#ed to him and others, j 
honeron Examination of Witneſſes : After UAerditt on Non Aſſumpſt, Te 
roexamine maine mobed fn Arreſt of Judgment, that the Plaintiff ated 
Wirneſſes. Command of Court, and could not therefoze take a Pyomiſ g 
%½%½ꝙ Reward fo2 the Service, no moze than a Sheriff oz Bail; 
Comb. 186. non allocatur; Foz he is appointed at the Nomination of t 
Felt Party, who ought to pay him if he employs him, 
Caſes B. R 9. 


Goſlin verſus Elliſon. Hill. 5 W. & M. B. A 


1 Rohibition was pꝛayed and granted to ffay a Suit in i 
vrobidinon © Archdeacon of Litchfield's Court againſt Church un 
SvirforFees fo; a Fee f92 ſwearing them and taking their Pꝛelentments; al 
— . Sir James Montague came afterwards to diſcharge the Rule, k 
dens. was over-ruledz Mz. Acherly on the other Side inſiſted, tha! 
Fees could be due but by Cuſtom oz fo2 Mozk done; in 8 


Caſe a Quantum meruit lay, 


Heſcott's Caſe. Mich. 6 W. & M. B R. 


ba N Ander Sheriff refuſed to execute a Capias ad ſatisfc 
rtf cannor dum till he had his Fees. And upon Motion againf 
cute Procef; the Court ſad, That the Plaintiff may bzing an Aition if 
rill be has him fo2 not doing his Duty, oꝛ might pay him his Ft, 

we Lin then indic him fo2 Extoztion, Noy 75. poſt, pl. 5- 


10. 


oſt, pl. 3. 


— — — 
— ——_— ——  ——— — 


LL 


Brockwell verſus Lock. Paſch: 7 Will. III. B. R. 


EBT was biought by the Bailiff 8f the Liberty⸗Ceurt 8f 4. 
| the Biſhop of Rocheſter,on the 28 Eliz. c. 4. fo 61. 10 5. * "Ia 
ees, fo an Execution ſued out of that Court on a Judgment Ececurions 
cre, and a Gerdick was fo2 the Plaintiff; and in Arreſt of Judg⸗ „, Tone: 
ent it was * Pew. yr — — . __ this noc wichin | 
&tatute ko: Fees ; ſed non allocatur. 2dlp, That the Ack was e samte 
It to be of 28 Eliz. Whereas it ab made the ꝛ9 th; fed 2,1. 24. 
on allocatur ; fo; the pzinted Book is falſe, and by the Parlia- Popb. 173. 
nt-Roll it appears tv be the 23th. But then it Was cönnder⸗ Con fa. 
, whether the Statute extended to Exerutions dut of Cozpo- 5;. 
tion-Courts, &c.? And it was held by the Court, That the 
tatute extends to all Judgments in Weſtminſter, and that whe- 
tr the Shetiff executes them in a County v) a Ftanchife, hen Lill 598. 
all have his Fees within this Statute, viz. x s. per Pound foz Lach 118. 
t firſt hundzed, and 6 d. per Pound f62 every othet Pundzeb: « Cro. 286. 
pd fo it is of the Bailiff of a Liberty when he erecutes any Noy 27, 75 
recution on a Judgment given in the Courts at Weſtminſter, 
thin his Liberty; but if the Bailiff oz other Officer executes 
ceſs on a Judgment given in a Court sf a Coppozation oꝛ Lt- 


ty, he is not intitled to Fees within this Statue. 


Anonymus. Hill. 7 Will. III. B. R. 


R. Carthew moved, That an Under⸗Shetick might attend (3 
fo) refuſing to execute a Fieri Facias till his Shlllintz⸗pentt nan, $64 

$paid: The Court would not grant the Kule, bur aid it was 

rtotion, fo2 which he might be fndifted. 


Peacock verſus Harris. Paſch. 8 Will. III. C. B. 


was reſolved, 1ſt, That the Statute 29 Eliz. cap. 4. 6. 
not extend to real CrecutionÞ, but onlp to Erdtutibhs in per To what 
al tions; therefore it does not extend ts an Habere favias be See 
85 92 poſſefſionem. adiy, That ipdit a Caplas ad futisfac. 2 El. c.4. 
= hall have his Fees kor the Whole Debt. zvly, Pow. eren vnd 
Shelf (aid, That it was the Opinion of Holt F. J. Chat Peg, f ” 
by 7 would have Fees fo2 executing an Elegit, but he ſaid he $ 155 
. 1 that; becauſe it would be unreaſonable when the whole — 4 
| gel and perhaps the Land ertended but 20 l. per An- 1 Lill. 597. 
the Sheriff chould have Fees fo2 5001. Treby C. J. 


That he hould have Fees accozding to the Sum levied, and 
Uu 2 not 


— 
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not accozding to the Debt recovered, as upon a Fieri Fig, F 
which Powell anſwer', That that could not be, becauſe they, 
ty might detain the Land till he was ſatisfied the intire Det q 
the Plaintiff is, by having made his Election, barr'd gf all th 
Executions, 4thly, That the Statute does not ertend t en 
cutions upon Statutes⸗Perchant, Recognizances, &c. fg» 
is to be underſtood of Caſes where the Judgment Redditur js, 
vitum, and not by the voluntary Confeſſion of the Patty. 


ZIG Earle verſus Plummer. Paſch. 9 Will. III. 3. 
Fees due on _ | 


| erroneous F an erroneous TArit be deliver'd to the Sheriff, and je 
s 1 cutes it, he ſhall have his Fees, tho' the Writ be erroneous, 


Caſes B. R. 
128, S. C. 


Springate verſus Springate. Paſch. 9 Will. III. BI 


LON Ne Rule ought to be made fo2 Referring an Attoyney's % 
nin. * delivered to his Client, unleſs there be an Aion pendin 


(9-) 


Burdeaux ver. Dr. Lancaſter & al. Hill. 9 W. III. BI 
No Fees due 


for Chriſten Þ JUrdeaux, a French Pꝛoteſtant, had his Child baptized at 
ing ovate? D French Church in the Savoy, and Dz. Lancaſter, Uicard 
by Cuſtom, St, Martin's, in which Pariſh it is, together with the Clerk, 
aug dete belled againſt him fo2 a Fee of 28. 6 d. due to him, and 15 | 
Duty. the Clerk. A Pꝛohibition was mov'd fo2, and Levioz urg dt 
Caſe: BR. was an Eccleſiaſtical Fee —— the Canon. Holt C. J. A 
Holt 313, thing can be due of common Right, and how can a Canon ti 
Poſt, pl. 13. Money out of Laymens Pockets? Lyndewode ſaps, 'Tism 
: ny to take any Thing fo2 chziſtening oz burying, unleſs it k. 
Fee due by Cuſtom; but then, a Cuſtom fo2 any Perſon to in 

a Fee fo2 Chziſtening a Child, when he does not chyiſten i 

is not good, like the Caſe in Hobart, where one dies in k 

Pariſh and is buried in another, the Pariſh where hen 

ſhall not have a burying Fee. Ik you have a Right to chil 

you ſhould libel fo2 that Right; but you ought not to habe? 

ney ko Chaiſtening when vou do not. 
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Ballard ver ſus Gerard. Mich. 1 3 Will. III. B. R. 


HE Regiſter in an Eccleſiaſtical Court libelled there fo2 (10 
45. 6d. fo2 his Fees, and pꝛoceeded to Excommunication: — world 
je Defendant came and ſuggeſted, That the Office of Regiſter Cour: can- 
16 a Tempoꝛal Office, and a Freehold, and mov'd fo2 a Pꝛohi⸗ not ſue there 
tion, which was granted ; fo2 the Court has no Power to com- Cg, B. N 
cl the Party to pay Fees to their Dfficers, but they muſt bꝛing os, s. C. 
heir Quantum meruit; 92 if the Dffice be a Freehold, they may Holt 596. 
ing an Afliſe ; fo2 the Dental of juſt Fees is a Diſſeiſin, - At Denial of | 
nother Day G5. Broderick moved to ſet aſide the Rule: He ad- Diggie. 
ited it was otherwiſe fo2 Pꝛockozs Fees, becauſe there is a Re-; Mod. 24: 
dy at Common Law upon the Retainer; but ſaid this was 
01 a different Reaſon, becauſe the Party is a mere Officer of 
e Court; and that the Court might appoint a reaſonable Fee 
» Officers that attend them, and that it is not Extoztion any 
ne than Box-Yoney; but the Rule ſtood. Vide 2 Keb. 615- 
Keb. 441, 516 and 303. 4 | 


Gifford's Caſe. Mich. 1 Ann. B.R. 


Ilford was libelled againſt in the Eccleſiaſtical Court ko: (1) 
Fees, and upon Motion a P2ohibition was granted, fo? — ag 
Court has a Power to eſtabliſh Fees; the Judge of a Court cleſ8ical 
ky think them reaſonable, but that is not binding: But if on Cov": pro- 


Quantum meruit, a Jury think them reaſonable, then they be- Ned 38 
ne eſtabliſhed Fees, Vide Hardr. 351, Þ ber 5 Mod. z 


* * 


Tyſon verſus Paske. Mich. 4 Ann. B. R. 


| HE Sheriff having executed an Elegit, bzought an action (12. 
of Debt fo2 his Fees :- And it was objetted, That this was San» 
within the Statute, that the Execution is not compleat, and Elegit, Debc 
Plaintiff cannot enter, but muſt bing his Ejeſtment. Holt lies. 
J. ſaid, There was the ſame Reaſon fo2 Fees fo2 erecuting an 318.80. 
edit as an Crtent, - ran an Elegit the Sheriff returns, that vide ante 
has taken an Ingulſit on, extended the Lands, and delivered pl. 6. 
to the Plaintiff; and there is d Liberate in the Body of e 20g. 
— of Elegit, and the Plaintiff.on this Return may enter, 
the Return he becomes Tenant by Elegit, and may tnain- 
Det ment, and align his Jntereft upon the Land; but 
1 ndant's Continuing in Poſſeſſion after the Return of the 
N urns the Plaintiff's Eſtate to a Right, audtherefoze de mut 
align, The Execution is compleat and perkeck; and — 
being 


— — 
— —— — — — — . ͤ⁵ñöif I 
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being put to an Ejeiment is no Reaſon; fo2in Caſe ofan Enn 
upon à Statute where the Liberate is diſtini, he cannot ents; hy 
Force; tis ttue, he may without Foꝛte; and lo he may here? J 
Powell ſaid, That Extent generally is the Wo2d of the Statur 

ok Eliz. and that an Extent upon an Blegit was an Extent wii 
the Statute, as well is an Extent upon a Statute. 


— 


— 


© Dean and Chapter of Exeter's Caſe. Hill. 5 Ann, Al 


(13. San Hooper ſhew'd Cauſe againſt a Rule fo2 a Pꝛohibitin 
CONN to the Spiritual Court, to ſtay a Suit thete fo2 a cuſtom 
unleſs by Fee of 10 l. due to the Dean and Chapter of Exeter, fog burjing 
Cuſtom. in the Cathedzal Church: Sed non allotatur j Foz hd Fee is dc 
Ante, pl. 9. f02 Burial of Contitnofi Right 2 But where a Licetite is neceſſity, 

the Perſon giving it may ſtand upon His own Piice; and if ther 
be ſuch a Cuſtom, tis triable at Common Law. vide; Kebl 
527, 523. Ik the Cuſtom be not denied, the Spieitual Churt 
hall pꝛoceed; koz there is no other Remedy: But (f the Cufgn 
be denied, a Pꝛohibition ſhall go; not propter dofect. juriſdictionis 
but triationis; and that Burials at Common Law ought tobe in 
the Church-yard, and without Fee, 2 Keb. 778. contra. 


O NI. 


Domina Regina werfus Wallis. Oct. 14, 1703. C 
ram Hole C J. 4 Juſtic. apud le $i Bailey. 


If ſevetal Ndicxment age tiff A. fo} the Hurd 1 
make Atte: and alſy aga 15 C. D. and E. as Þ 
killed, they ing, aiding and tbetting A. therein: B. bei 


are all Prin- this Indickment pleaded Mot gullty, and upon El 
— en d That th Perlon lan was a Conta and in if 1 
4 Co. 43. > kution of his Office with divers other Cotiftables in May 
Hol454.5.C. That E. the Þrifontr firſt dem N and thith * 
others, to the Aubert of koste Pertons; felt upon hes E 


- 


Ay Rn 


- 
— bool Ws Is. 
i. — 


Fences, Incloſures. = - 


ies: That this Affray continued an Þour after, till in the End 
ne of the Conſtables, viz. the ſald John Cooper, was flain ; 
it by whoſe and it did not appear. It alſo appeared that A. 
un been tried on this Indickment and acquitted, Et per Holt 
7.7, iſt, Tho' the Indictment be againſt the Paiſoner koz aid⸗ 
g, aſſiſting and abetting A. who was acquitted; yet the Jndi#- 


89 


nent and Trial of this Pꝛiſoner is well enough, koz who actually 


us committed, and the other is but a Circumſtance, and all are 
? _— this Cale; therefoze if a Murder be pzoved, tis 
My, Ik a Yan begins a Riot, as in this Caſe, and the ſame 
lot continue, and an Officer is killed, he that began the Riot, 
6 the _ here did, is a pꝛincipal Burderer, tho' he did not 
g the Fac. pj os 


Fences, Incloſures. 


Starr verſus Rookesby. Mich. 9 Ann. B. R. 


Caſe for ſuf- 
fering a 
Fence be- 


| Rror was bꝛaught on a Judgment by Default in C. B. in teen the 
an Adion on the Caſe, wherein the Plaintiff declared, ts 
| that he was poſſeſſed of a Cloſe adjoining to the Defen: danr's Cloſe 
dant's, and that the Tenants and Occupiers of that za de our et 
loſe had Time out of Bind made and repaired the Fence be: af ph 
een the Plaintiff's and Defendant's Cloſe, and that fo2 want dor, Sertle 
25 the Defendant's Cattle came into the Plaintiff's Cloſe, ae cl 
ur. kee. lies. 


u Either Treſpaſs oz Cale lies; Treſpaſs, becauſe it was the Ader 

Mak s G20und and not the Defendant's; and Caſe, becauſe ganas. 
0 Wrong was a Nonfeaſance and Negle# to repaſr, and monRighr is 

nh _ is the Gift of the Action; and the Treſpaſs is only — 2 


ly, K Damage. Plaintiff 
©.” This is a Charge upon the Defendant againf common raf =«ke 


At; fo2 the Law bounds ever Title ; and 
fam 69-7 . y Man's Pꝛoperty, and is his Ppreſeripti 
"Me, and this is obliging another to make a Fence ko; him. on is fag. 
Rep. A. Q. 


3dly, 168.5, c. 


in the Yurder is not material; the Matter is, That a Murder Py 


— — 


3 36 Fences, Incloſures. 


That where a Charge is impoſed on another, ay , 

3 — Right, and the Charge is laid on him ag 

er of the Soll, oz Tertenant, the Plaintiff in his Dec 
Poſt 360. muſt make himſelf a good Title; but where he declares a 
* the Defendant as a Wrong-doer only, and not as Term, 
tis ſufficient that the Plaintiff declares on his Poſſeſticn, 
Athly, That the Plaintiff has made himſelf a (ufficient Citi 
this Declaration, by chewing the Defendant bound to this cn 
by Pꝛeſcription; which Pzeſcription is ſufficiently alledged, 
by Tenentes is meant the Owners of the Fee-ſimple, and dyn 
Preſcription patores, thoſe that come in under them. That Tenentes i 
in Tenentes taken, appears by the Urit de Curia Claudenda; which i 
res in well. Ultit of Right, and lies only fo2 a Tenant in Fee; and as 
tores is well. 7 7 8 with it Ns fs, 
6 Mod. 4 fg a Charge upon the Land, which run „there is 
Vid riet ). Reaſon why every Occupier ſhould be bound. And it is ſuf 
Raſt, 627, | fo2 the Plaintiff to charge the Tenentes and Occupatores, berg 
—_ it is impoſũble that he who is a Stranger, ſhould be able to kn 
hong and ſet fozth their particular Eſtates, Titles and Interefs, | 
> Cro. 665; the Pꝛeſcription is annexed to the Tenentes, i. e. Tenants oft 
29®3-32 Fee: Pet on a Traverſe of the Pyeſcription it would be goodd 
> Roll Rep. dente that the Tenants foz Pears have from Time to Cine lim 


285. afred, fo2 perhaps the Eſtate has not ſince Time olg 
Dy. 75. — — in the atual Occupation of the very Owner ofthe f. 
The Judgment was affirmed, | 
| 
l 
ke 
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8 } 
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FINES. 


ice verſas Langford. Paſ. 2 W. & M. B. R. Intr. 
Hill. 2 & 3 Jac. 2. Rot. 1059. 


Tas ſeized in Fee as Þetr of the Part of the Mother; (1. 
he and his Mike levied a Fine to A. and B. with War: 2 97 
e tanty; A. and B. by the ſame Fine did grant and ren- Fine over 
der the Lands to the Þusband and Wife in Tall, Be. Grant and 
under to the eirs of the Husband: The Þusband and Mike onen 
d without Iſſue, and the Queſtion was, Whether the Heir a to « Feoff⸗ 
ePaterna 02 a parte Materna ſhould take theſe Lands? Jt was went and 


Refeotfmenr, 


us; fo2 if the Conuſee were Tenant fo2 Years, the Term ne» * 
ud not be thereby extinguiſhed; and he is like to the Sur. 5 be 
detce of a Copyhold, nothing but a mere Inſtrument: There: 1 Tod. 353. 
e nothing is altered by the Fine, but the Uſe and Eſtate re. Holt 253+ 
ins ag befoze. On the other Side it was ſaid, That the Conu⸗ 

could not render ik he had not the Eſtate in him, and that it 
Ke-infeoffment; and of this Opinion was the Court, who 

d, That the Eſtate was once in the Conuſee, and the Fine and 

der is a Conveyance at Common Law, and the Render 

kes the Conuſo2 a new Purchaſer as much as a Feoffment and 
lnfcoſfment at Common Law. | 


inchurch verſus Belwood. Paſ. 4 W. & M. B. R. 


ror being bꝛought in B. R. of a Fine in C. B. the Fine was (. 
air; and now a Crit ok Erroz, coram vobis reſiden. 3 
mought here, and Exception was taken, That the Writ vobis lies up- 
{10 abate, fo2 that no ſuch Urit lies in this Caſe, becauſe on an _ 
i Cranſcript of the Fine is removed into this Court. And £232%. K. 
is likened to the Caſes of Erro? in the Erchequer-Chamber, 
* alp a Tranſcript goes up, and if the Writ abates, no 
. Erroꝛ coram vobis lies. | 
- Cur. The Reaſon of that is not becauſe they in the Pot 401. 
an Chamder have only a Tranſcript, but becauſe they 

d particular Authozfty to affirm oz to reverſe, Tt was 


XX ad * 


zued on the one Side, That the Seiſin of the Conuſee is ficki⸗ and ereates 4 
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ecoꝛd of a Fine 
itted, that a Tranſcript of the R 
0 . DM n 


— . 


E u o 


m | W. & M. Rot 
Symonds ver. Cudmore. Hill. 5 7 
Jang 


upon which g 
Special Uerdii oO a eat 
N Ejcctment d = in Tail in => in Fee, made a Leaſe 
( 3.) Cale was, Ten Tenant in Ta foe the Day, hun 
3 Pears, — 2 come, and 4 but befoze the Dy 
—— t a enant 1 c Court agu 
ver-cacmore Jiſue; after the Der e: Jn this eable with this Lu 
ver.Cadmore J 7 levied a Fine: e ſtood charg inder in Fer. 
A. Ferant in the Tfſhe mainder in Fe t of the Remain b. U 
Tail, Re- That the Re been ſerved au 2ꝛdly, Jt was hel 
&in Foe, any tt Would * ithout Iſſue. much as if Cen 
A. in Fee, and Tail died w the Fine, as fees in " 
makes a Tenant in , was extinct by ſt Becauſe to 
aſe and ate Call was flue. it, bſift in the l 
cn — in Ta were dead ne pon another, —_— the Fine is1 
ment, diately ecauſe by of the 
the Ws le- Ierſon. I — and a _—_— made _ 
A be a lm. 2. ion of the St 
nu rhe — Statute 4 — are (the — Cubj 
_—_— 4 = of particular — lite all other — with the abſal 
gau by being gone by v Extinguithment — 
j an 
3D.169 pas, 1 "© Caſes B. R. 32. Holt 666. Tenant in f 
I, 8. + alk. 0 ; b , 
4 Mod. 3 284, 317. 38 1 * emainder to the 9 King ſhall 
1 Show. 37 Tenant in Tail, 8. and is attainte 5 one by Merget, 
rr 1222 much g 
foe m ſe: fo2 the Cit without Iſſue. A. in Fer, and 
x Cr. 978 if Tenant'in Tail was for Lite Reverſion fo2 Life and g 
Ws. 4 be Tenant | then Tenan eſently, 
Phbad. 56. Ff there Pears, and th Il take Effet pꝛeſen by 
Plowd. 560. a Leaſe fo2 Year the Leaſe ſha ing to Bredon's 
1 Rep. 49. b. makes a! vin in a Fine, ally, accozding ſee ſhould 
2 Bulſt. 45. Reverſion | ={ates paſſed lever elle ik the Con cupant 
Jes; 33 put that the E ſolidated ; oz elle, ly be an Oc 1 
now con there wou b. and hel 
but they are n f the Conuloz, th + loft, 46.5. Wo 
Life o lben denied he Leaſe, 
Gregory ion to avoid 02 t; fo the P 
Dyer 51. b. Eyre, ail had Elec 0 nuſee had no 5 4 | 
« Cr. an Iſle in Ta — — on crooas 12 man, 
; is per N red; he ke a Lei | 
this Ho enant in no 9 
aoad the Ie eath; and that as Fine dots not pet 
mence after his — the Leaſe, ſo the 
to be Vone to av0t 
being void, 


4 
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Anonymus. Hill. 6 Will. III. B. R. 


DER Curiam, The Court will not reverſe a Fine without a 0, Error © 
ccire Facias returned againſt the Tertenants, fo2 the Conu⸗ reverſe a 

«5 are but nominal Perſons: And tho' it was otherwiſe in the — 2 

! 


«event in Co. Ent. and Hern g Plead, 375. and the Law perhaps gaiod Ter- 
7s not ſtridly require it, yet the Courſe of the Court does. nan. 


Hunt verſus Bourne. Hill. 1 Ann. B. R. 


Ejeament in C. B. the Jury found a Special Uerdi#, That MY ) 

the Lands in Queſtion were holden of the Manoz of Worme- 5 C 5:6. 

w, which is de antiquo dominico Coronæ Domini Regis & An- 422. call'd 
ſorum ſuorum, fmpleadable in the Court of the Banoz per nun ert 

num breve de recto clauſo coram Seneſchallo ſectatoribus & Do- » 

men ejuſdem Manerii five eorum locum tenen. & Attornat ; 

d that upon Writs of Right-cloſe Fines have deen Time out 


Hind levied and leviable in the ſame Court: That Thomas 


Maii, 22 Car. 1. a Fine was levied in the ſaid Court, ſecun- 
conſuetud. predict. befoze A. B. locum tenen. Willielmi 

fle Seneſchalli & R. Attornat. J. S. & W. Attornat. J. N. adtunc 

ator. & Domeſmen. ejuſdem Cur'; by which Fine the ſaid 

omas Guillym conceſſit tenementa prædict. to one Nurſe fo2 

fe, rendzing Rent, &c. Then the Fine was ſet fozth in hxc 

dba, and it appeared to be levied befoze the Attoznies of the 

lito2s, in placito conventionis ſecundum conſuetudinem Ma- 

ih come ceo que il ad de ſon done, with Marranty. Then 

kund that the ſafd Lands were not accuſtomably letten, and 

it this was not the ancient Rent: That Nurſe entered, and 

riwaads, 24 Car, 1. the ſaid Thomas Guillym and his Wife 

(td a Fine with Warranty, to the Uſe of the husband and his 

's; That afterwards, the ſame Pear, the ſaid Thomas Guil- 

n bargained and ſold the ſaid Lands to Paine and his Peirs, 

ber whom the Defendant clafmed: That afterwards he releaſed 

*aine, and that Paine died in 1661. That Guillym died in 

33. That thirty Years afterwards, viz. 1693. Nurſe died; and 

ur the Entry of Richard Guillym, G2andſon and Heir in 

il of Thomas, the Conuſoz of both Fines, be lawful upon the 

— was the Queſtlon; which in C. B. was determined in 

nne, and Richard had Judgment; and now upon a 

it of Erro; in B. R. that Judgment was affirmed per totam 


un ſcriatim, after many Arguments at Bar. And theſe 
ats vere refolvey, ns " 
8 32 iſt, | 


ahm was ſeifed in Tail of the ſald Lands, and being ſo ſeiſed » 


—_— 1” 


= — rn nn rn nn nn — — — . — — 
iſt, That Tenant in Call of Ancient Oemeſne Lands gy 
levy a Fine of thoſe Lands in the Court ok Ancient Dem 
although it be no Court of Reco28, becauſe ie fs dn agry; 
do the Power of that Court, in like Juſtances; fo? they ny 
tre för ,DY fee ta try the Mite fotnen in a Crett of Righe-ctofe, wh 
in a Writ of of @ higher Fature thun a Fur. Dy. 171. pt. 47. Wheress | 
Right may f . Fo. k 
be tried ig Alf other iſffer(o5 Courts on che Mife forme, the Cauſe my g 
that Court. tkſfidbed ſhits C. B. by Recordari. F. N. B. 12. Anm the 18 K. 
is büt detlarattbe of the Connnon Law, and was mate to nah 
a Miſtake, viz. That Fines were leviable in inkerioz Courts Upon 
Bills 02 Plats, which nau cannot be either by Gant ozCutgn 
by reaſon of the Negative Wo2ds of that Statute; dut this dos 
not extend to Ancient Demeſne Courts, fo2 then this Stamm 
- woiild matze Fines of theſe Lands leviable in the Court of em 
mon Pleas; whereas they ate not, but exverſtbte by Writ of Di 
ceit; fo that thep would be under a double Diſadvantage, tha 
a Fine would not be leviable 6f the Land any where it not nth 
Coürt sf Ancient Deineſne; whereas that which fs thelt Py 
lege, could never. be intended to be to theft Diſadvantage, 
Fine may be 2dlp, That a Fine map be levied on a Wirtt of Right-coſe, d 
vent A dien in any real Ackion, but not on an Oatitinal in a perſonal tin 
and the Writ nd that the common Writ ot Covenant, on which a Fine (s] 
of Covenant yiew, is not a perſonal but a real Acton; fo2 tho it is to hn 
Fine is le- Damages fs2 a Bꝛeach of Covenant, as in perſonal Aﬀtons, » 
vied, is ſuch. it jg to have an Execution and Perkozmance of the Covenan 
Vide 5 Co. 59. F. N. Br. 146. f. 2 Inſt. 5 14. 1 And. 77. Kel. 9 
Eh 7 Inſt, 20 . 5 | | ; 7 

Fine in An- zdly, That a Fine levied in the Court ok Ancient Oemeſhem 
meſne works work a : Dilcontinuance, tho' tht Court is not a Court of It 
Diſcontinu- £02D; fo2 the Dilcontinuance is, becauſe the Freehold is rt 
Bar but no yertd in the Aﬀion; fo2 every Retoverer tecovereth a fer am 
and a Recovery of the Fee ⸗ſimple mutt wok a Dffeontimuiance; in 

if this be allowed fo be a Fine, in donſequente it onght to habe! 
Effet of Fines. But nota; Tho'kuth Fine be a Diſcontiman 
it is not a Bar to the Intail; fo2 it is by the 4th of Hen. 7. 6 
a Fine with Pꝛoclamations hall bar an Eſtate-Tafl, and no#i 

but a Fine with Pꝛoclamations is within that Statate, 10! 
why Fine hat an Cffate-Tail. And the Coutt dented a Fine to be a fn 
cal * ef Ment of Reco2d, and Tafd it was imp2operly ſo called, Wt! 
0 0 2 1 Er | offment 
Record. the Meaning was, T at it had the Ciets of a Fe | 
ſome Purpoſes, if he that levied the Fine was ſeffen of the! 
Five ſur co- hold at the Time of the Fine levied. — we 
nuſance, e. gth[p, That a Fine ſur conuſance de droit come ceo * 
Ecimplizea de ſon done generally implies a Fee-ſithple; but it 13 — 
Fee-ſimple,- Implication, and therefoze there is nd Repugnanty ta gr 
be duslifed Cftate ko; Life to the Conuler; fo2 the pꝛecevent Vt. 
— Feoffment which is ſuppoſed might be koz Like only, 02 1 
ar de. 5 


340 


— —— —  — 


FINES. _— 


d the general Intendment of the Conuſance, may be qualified by 
erpꝛels Limitation. Vide 41 E. 3. 14. Co. Lit. 9. b. 

«thy, That the Suitozs, who are Judges, might aft by Attoz- 
19, becauſe it is a Part of their Service ratione tenuræ, and 
cy are Judges quatenus Tenants. Quilibet liber homo qui 
i debet Abere poſſit facere Attornatum ſuum ad ſectam ſuam 
\ {> faciend. Stat. Merton. c. 10. And this is Part of his Suit. 
de 2 Inſt, 225. F. N. B. 25. 156. ; 
There was. anather Point in this Caſe, viz.. Mhether it ap- 
med by the UerdiX that the Iſfue fn Taik was barred of his 
ormedon by 21 Jac. 1. and if fo, Whether he had loſt his Right 
Entry alſo, But fo2 the Roſolution of that, vide this Cale, Poſt 42x; 
tie Limitations. # | 


Fazacharly verſus Baldo. Trim. 3 Ann BR. 


ER Holt C. J. If a Writ at Ers02 be l20ught in B. R. to re-, ©). 
verfe a Fine levied fn C. B. the very Recoꝛd of the Fine itſelf war of Er- 
never removed hither, but only a Tranſcript of it: But if this ror of Fine 
gurt adſudge it erxoneons, ther 8 Certiorari gots to the Chirg- pantor's 
apher ts certify the very Fine, and when it eames np it is aittt- S. Q Mod. 


EF Caſes 177. 


loyd ver. Viſcount Say and Seal. Mich. 10 Ann. B. R. 


\ Fine was thus; Hæc eſt finalis Concordia facta in Cur. Re- (.) 

zis apud Weſtm. a die Sancti Vichaelis in tres ſeptima Anno eee, 
eimo Willielmi tertii coram Thom. Trevor, &c. & poſtea ip the Concord 
aſt, Sandte Trinitat. 1 Anne conceſſ. & recordat, coram ejuſdem — 1 
iar; lo that the Concowd of the Fine was of ane Term, and 
t Recordat. of another Term followfng; and therefoze the Que- 
n vas, Ok which Term this ſhould be ſaid to be a compleat 
ne: ber Cur', Tis a Fine that Term when the Concoꝛd was 
ade, and of which the Tirit of Covenant was returnable, fo2 
t Concordia facta in Curia is the compleat Fine; the Conceſſit 


rdat is the Leave of the Court to inrol it. 6 Co. 68. Hob. 
% Ven. 47, 


F O R- 


FORGERY. 


Dominus Rex ver. Stocker. Mich. 7 Will. III. BI 


6 | 
= 5 Mod, N Jnditment, fo2 that the Defendant fabricavit { 
Fabrleavic bricari cauſavit a Bill of Loading, was held nay 
caufavit.ilin upon Demurrer; fo2 an Jndi#ment ought to be cert 
Indictment. and poſitive, Co. Ent. 477. 1 Sid. 134. 2 Cro, 30 


Poſt 371. 
2 Lill. 46. 
4 Rep. 48. a. 


2 Ro. 272. cont. 2 Ro. 82. 


Domina Regina verſus King. Hill. 1 Ann. B R 

2. 
Fete a ＋— fo2 fozging quoddam ſcriptum Obligatorium of | 
Far. 150,151. Objeſtion, it ſhould be Scriptum, purpozting a CUriting 0 
S.C. gatoꝛy of J. S. Sed non allocatur : Foz the fifth of Ela. c. 
zHavk-153: mentions falſe Deeds, as well as falſe Writings. 


2 Hawk. 287. 2 Lev. 111, 221. 3 Leon. 170. z Salk. 171, 172. Halt 326. 


Domina Regina ver ſus Smith. Paſ. 2 Ann. B. N 


vodbawent I Ndictment fo? koꝛging a Deed of Alignment of a Leaſe, ii 
for forging 1 with the Mark of one Goddard, cujus tenor ſequitur, but 
« Deed vith not down the Park as in the Aſſignment; and this was d 


J. S. Mark jefed, fo2 that without that it could not be a Fo2gery ; fed u 


need not be 
— eg allocatur. 


x Fr 


_ Franchiſes, Liberties, &c. 


Jomina Regina verſus Taylor. Trin. 1 Ann. B R. 


R. Lovell moved againſt the Keeper. of the Pꝛiſon ok (1. 
the Gatehouſe fo2 not returning a Habeas Corpus fo 2 
bzinging up Pziſoners in o2der to be ſent to Newgate, of a Priſon 
the County-Gaol : Upon this Decaſion, Holt C. J. there watt 
it down, That none can claim a Pꝛiſon as a Franchfſe, un- Delivery. 

; they have alſo a Gaol-Oelivery of Felony, which the Dean Far. 31. S. C. 
d Chapter of Weſtminſter hath not, and therefoze ought to ſend l 330. 
Calendar of them to Newgate, o2 return the Habeas Corpus ta 


$ Court, with a Claim of their Franchiſe, 


ſh verſus The Chancellor and Scholars of Oxford. 
Trin. 1 Ann. B. R. | 


N. Cowper moved fo2 a Pyohibition to a Suit in the Tice- ,, (2-2 - 
Chancelloz's Court againſt certain Bzewers, fo? ſelling ill ape of 
Xt and falſe Meaſure; and the particular Exceſs of Jurisdf#fon ty of Oxford. 
deed was, the exacting juratozy Caution; and he allo infifted, * . 45% 

t tho they have the Afiſe of Bꝛead and Beer by Charter, vet 

power to puniſh by Fine, and proceed accozding to the Civil 

v, cannot be by Charter. Holt C. J. Befoze the 14 H. 8. 

Univerſity had the Jurſgdi#ton of a Leet, and ererciſed it in 

| Uice-Chancello?'s Court; but the Charter of the 14 H. 8. 

nts them Power of Treſpaſſes, and that over all Perſons - 

itſoever, if a Scholar be Party, Adjournatur. - | 


GAMING, 


GAMIN G. 
Pope verſus St. Leger. Mich. 5 W. & M. Rot; 


(.) 
— 4 of his Men, but did not move it from the Point. 
ver. Pope. the Queſtion was, Thether he was bound to ht 
Wager con- ©> On this a Wager of 100 1. was lald, and the Jy 
righrManner mination referred to the Sꝛoom⸗Poꝛter; and now in an Ation, t 
of Playing, Queſtion was on the Statute againſt Gaming, Whether this 
the Statute. Within the Statute ? And 'twas held this Wager was nat yy 
4 Mod. 1, bited by the Statute, fo2 'twas not on the Chance of the pe 
4% wn 4 but on the Right of the Play, which is a collateral Batter, - 


2 Mod. 54,179. 1 Lutw. 484, 487. 1 Sid. 394. 1 Lutw. 434. S. C. N. L. 142. Skin. 12 Carth,s 
Comb. 327. Caſes B. R. 81, Holt 550. ; 


j 
T Play at Backgammon, one of the Players ting, 


hh Huſſey verſus Jacob. Mich. 8 Will. III. BR. 
5 Moc. 1 70- 


Winner ſhall HE Loꝛd Chandos loſt Money at Play to Huſſey, a 
3 gave him a Bill fo2 it on Jacob, who accepted it, and; 
Money won ter waͤrds refuſed to pay; and now an Aſſumpſit was byought 
arPlaya- gainſt Jacob, and he pleaded the 16 Car. 2. c. 7. To which it u. 
— demurred : And, 1ſt, it was obje#ed, That this amounted tot 
therwiſe of general Iſſue: Sed Curia contra; fo2 where the Matter of t 
an Invorice. Plea confeſſes the Cauſe of Ackion, but avoids it, the Defend 
S. C. map plead ſpecially, tho he might have given it in Evidence; 
Holt 328. therwiſe where the Matter of the Plea does not avoid but d. 
comes. R-96- 3 Cro. 871, Second Objettion; This is out of the Statute, 
Where Mae. Cauſe the Nature of the Duty is altered, and a new Col 
ter amount. CLeated by the Acceptance, which is the G2ound of this Aion: 
ing ro the non allocatur; fo2 tho' this is a kind of new Contra, yet il 
— iſe fgunded on the illegal and toztious Winning, and only ſecurest 
pleaded ſpe- JAayment of that Money, and therefoze tis within the Statut 
die Cc tbe Plaintiff being pꝛivy to the firſt Wrong ; but if Hulley f 
128. _* Plaintiff had aſſigned this to a Stranger bona fide upon 9 
Poſt, pl.4 Conſideration, he had not been within the Statute, fo2 he! 
2 Mod. 279. not pꝛivy to the Tozt, but an honeſt Creditoz. 
N. B. Holt C. J. put theſe Caſes; A. loſes 1001. to m 
and B. become bound to C. fo2 the Boney, the Bond is v0id i 
both: J know but one Caſe where it ſhall not be void, which 
been adjudged both on the Statute of Gaming and Cur); - 
wins 1001. of B. and fo2 a Debt which A. owes C. he an, 
to give C. a Bond, tis good: C. is an innocent Perſe; 
'twiil be the ſame Thing, if A. be bound with hin. | 


I 


_ ——— 
OO — * * 
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— 
1 


Anonymus. Mich. 12 Will. III. B. R. 


T Play H. may loſe 100 J. to one, and 1001. to another, up- (3. 
on Tick, becatiſe it is a ſeveral Contract; otherwiſe if it —_ * 
te a joint Contrack. It was held in the Caſe of Danvers and 
illeworth, That ff H. loſes 2000 l. in ready Money, and after: 

ards loſes 100 J. moze, fo2 which he gives his Note, the Note 


good, but all beyond it is void; Per Holt C. J. 


Dickſon verſus Pawlet. Mich. 13 Will. III. B. R. 
(4) 
ſſumpſit 


HE Plaintiff bꝛaught Aſſumpſit foꝛ 40 l. Defendant pleaded hn Plea, 
it was (02 Honey won at Play, and that at the ſame Time won at play, 
d Sitting he loſt alſo 66 J. to J. S. Plaintiff demurred and had — — 
dment, fo2 twas the Opinion of the Court, That loſing 106 1. he loſ 66 1. 
ſeveral Perſons at one Sitting, is not within the Statute, n s f. 
[ſs they go Shares fraudulently, and join in the Stakes + 18s“ 


0 then, as to the Chance of the Game, they are as one Per- Keb 672 


| 


. 3 4 

NB. 9s Holt C. J. put this Caſe, ſuppoſe the 40 l. had been 2 

i wan, and the 66 1. with falſe Dice, this will not avold the 5% 13. 

|. Debt, unleſs he was Party to the Fraud. Mod. Caſos 
128. 


Go 4 0 4 


Tilden verſus Palfriman. Mich. 3 Ann. B. R. 


* One be in Cuſtod. Mar the May to charge him 

; Wa . ge him with an Courſe of 
_ ls thus, viz. In Term-time the Platntif muſt file a — 
— —_ him, and deliver a Declaration to the Turnkey, Cuftoly with 
- >; 1 he ſhall lie two Terms befoze he ſhall be diſcharged, a» 4%o0r- 
- 1 Bail; but if it be in Uacation, then the Plain- — 
nenen ehe Parchal s Book in the Office and make an Entry 154, 253 
geen ye be then in aut cane de be t , 
1 hen in actual Cuſtody; 3 
then he may be arreſted. Per ———_ „ 


Yy GRANTS, 


( 
1 


aRANTDTS 


Germain & Ux. ver. Orchard. Mich. 3 W. & M. II 


dead. ka. mis and Iſſue was thereon, and as to the other Part art 

bendum for Treſpaſs to ſuch a Time, the Statute of Limitations; um 
00 ogg which there was a Demurrer; and as to the Reſidie 

Death, Term Tuiſtification and Iſſue on it, and a Venire to try that, and inn 

veſts pre- of the Damages on the Demurrer : Accozdingly there was aner 
wary an®  quiry of Damages as to the Iſſue, but not upon the Demure 

is void, and as to that the Plaintiff entered a Non Prof. and took Ju 
3 D. 210. ment fo the other. The Caſe, upon the Juſtification, was found! 

. Selk. 2 g. Special Uerditt to be this, viz. Leſſee fo2 1000 Years by Din 

Skin. 528. keciting the o2iginal Leaſe of the Lands, grants the laid Lam 

co 33t- together with the ſaid recited Leaſe to the G2antee, his Erecutos 

Admintſtratozs and Aſligns, and all Mritings relating tot 

Pꝛemiſſes, Habendum to the Szantee, his Executoꝛs, &c. af 

the Death of the Szantoz and his Mike fo2 the Reſidue ol! 

Term of 1000 Pears, 

Termor Per Holt C. J. Ik a Termoz grants the Land, the Gunter 
— but Tenant at Will ; fo2 it does not appear that the Gzanto2miti 

rally, Gran- tu paſs his whole Intereſt, and this is enough to ſatisfy ! 

ee is Tenant Gzant ; but if a Termo? deviſes the Land, all his Term pill 
vice has che ko; the Deviſee cannot be Tenant at Will, becauſe the Deil 

Term. muſt die bekoze the Deviſe can take Effet, and one cannot! 

Tenant at ill to a dead Man: Alſo he agreed the Non le 

would paſs the Term, but here 'tis the recited Leale, Vi 

can ſignify nothing but the Deed, therefoze he held the K 

dum void; aliter had it been a G2ant of the Term, habencumi 

ter his and his Wife's Deceaſe, fo2 there the Habendum gl 

be rejeded as repugnant, and that being rejecked, there bold 

enough in the Pꝛemiſſes to paſs the Eſtate; but herc was loch 

in the Pꝛemiſſes that could paſs the Term. And as to the J 

the Vi & Armis, en which nothing was found, he held " 

was only Form, and that not finding Damages on the Oc 

was helped by the Non Prof. entered as to them. ud 4 

Skin 5:8. ment was given fo2 the Plaintiff, and upon that Judge 
Writ of Erro2 bzought in the Exchequer-Chamber, vi 


was reverſed; and the Court there held, That by the & 
I 


Leſſee for | Treſpaſs quoad Non cul. was pleaded, and the Vi & 4. 


— i. th. a 1 


Habeas Corpus. 347 


, Lands in the J2emiſſes to the Gzantee, his Executoꝛs, Ad- 
iniffrat92$ and Alligns, the whole Term of 1000 Pears was 
nsferted ; and fince by the Pꝛemiſles the whole Term paſſed 
ently, but by the Habendum not till after the Death of the 
xanto2 and his Aike, ex conſequenti the Habendum was repug⸗ 
nt to the Pꝛemiſſes, and void, And in Trinity-Term 6 W. 
M. the Judgment of the Exchequer-Chamber was affirmed in 
t Houſe of Peers. 
NB. In this Caſe a Difference was taken between the Opinion 
1 G2ant and a Deviſe; if A. grants to B. generally, the Term 
in him only at the Mill of A. but ſuch a Devile paſſes the whole 
em to B. elſe he would have nothing; fo2 ſhould it be like a 
ant at Will only, then the Mill could not commence till the 
ath of A. and ſo inſtanter it would be determined by his Death, 


— 


Habeas Corpus. 


Dominus Rex werſus Kendal and Roe. Trin. 
7 Will. III. B. R. 


PON a Habeas Corpus to the Keeper of Newgate, it (.) 
was returi'd, That the Defendants were committed by errungen 
7. Secretary Trumball fo: High Treaſon in aiding in aicing che 
Sir James Montgomery to eſcape, who was commit- Eſcape of Hl. 
to the Cuſtody of a Peſſenger fo2 Suſpicion ok Þigh Trea. o. ee 
- Ind upon Exceptions taken to the Return, the Court held, oughe to pe- 
That Secretaries of State might commit, as Conſervatozs 8 
e Peace did at Common Law, and that it was incident to #. wascom- 
Office, as it is to the Offices of Juſtices of Peace, who are mites. 
thozized by any expzeſs Wo2ds in their Commiſſion to that e. 1%" 
jole, but do it ratione Officii. Vide 1 And. 297. 2 Leon. 175. Skin. 396, 
Chat the Commitment of Sir James Montgomery to a 597; C 
enger, was good, and a lawful Cuffody, fo2 they would in- — 
it only in Oꝛder to carry him to Gaol. And Holt C. J. Hol: 144. 
ws been held by Halo C. J. Chat if a Juſtice of Peace c. K R. 
* arrant to any particular pzivate Perſon, he might exe⸗ Carch. 199. 
0 — luppoſing the Commitment ought to have been to 
dann ©40l, yet the Want of that would not make the War: 
token 3dly, That Sir James Montgomery's Treaſon 
4+ — inſerted in the Warrant, with an Allegatfon, 
th Diifor. did the Fact; becauſe the Defendants, by B2eak- 
* on, are guilty of the ſame ſpecifick Treaſon and Of- 
Md fo? this Cauſe they were bailed, | 
Yy 2 Bethell's 


Polera, sc. Becauſe the Wow Committitur is neceſſary to the Fomm att 


— 


Habeas Corpus. 


Bethell's Caſe. Trin. 7 Will. II. B R, 


(2) HE Defendant being indicted fo2 buying and ſelling x, 
4 Money was convieed at the Old Baily, and fing i, 


ment in Ex. AND NOW an a Habeas Corpus direſted to toe Keeper of Nen 
— by was returned, that he was committed by Oꝛder of the Cane 
— Seſſions at the Old Baily to his Cuſtodp, tenor cujus 0:4, 
Terminer be ſequitur in hæc verba, viz. Willielmus Bethel convictus, &, jy 
roo ar conſideratum eſt, That he be fined 1001. & quod ibidem, u 
the Defen- Cuſtodia of the Keeper of Newgate in Gaola remoneat ſub ln 
Gant not Gif} Cuſtodia quouſque finem perſolvet. 
Hobo Cen. It was held per Cur', That this Commitment wos num 
pus, but put Iſt, Becauſe it was not to the Sheriff, who is the legal q 


e his Writ immediate Officer to every Court of Oyer and Terminer. 


Commit: g gal Commitment. 
robe. Then the Queſtion was, Whether he could be viſchargg! 
Sherift, Et per Cur. Befoze Buſhel's Caſe no Man was ever, by Habe 
Polt 359. Corpus without UIrit of Erro2, delivered from a Commitments 
a Court of Oyer and Terminer ; but this Commitment was 
cauſeleſs : Where a Commitment was without Cauſe, a Pm 
may be delivered by Habeas Corpus; but where there appears 
be good Cauſe, and a Defei only in the Fo2m of Commitnn 
as in this Caſe, he ought not to be diſcharged, 

And as to the other Batter, they ſaid, that tho the Comm 
ment ought in Stritneſs to be to the Sheriff, yet a Gaoler is 
known Officer in Law, and his Cuſtody is the Cuſtody d 
Sheriff to many Purpoſes ; therekoze let him bzing his Writ 

Erro2, fo2 we will not diſcharge him on the Habeas Corpus. 


Bracy's Caſe. Mich. 8 W. III. B. R. 


5 Med 26 IRA Cx being committed by Commiſſioners of Vatiry 
* / bꝛought a Habeas Corpus, whereon the Commitment wos n 


mentby turned, and this Exception taken, that it was, That he bel 


1 mitted to Priſon, there to remain till he conform himſelf tool 
l 


Benkrups Authority: The Caſe was, That he refuſed to anſwer urn 
keen een. Queſtions and Interrogatozies as they put to him, ran 
form ro their to the Bankrupt's Eſtate. And the Statute impowers the 1 
Authority, miſſioners to commit in that Caſe till he ſubmit himſelf to 
Poſt, pl. 11, them examined. And the Court held the Moꝛd conform 1 | 
Mod. Caſes of the Mozd ſubmit to be well enough, becauſe it was 10 
Gb 390. lame Senſe; but becauſe the Commiſſioners had other a | 
S. C. beſides that of examining, and it did not appear but it mug 


Sett. and 1 
Rem. 234. 
Holt 94. 


ad... DAMS... RE 


Habeas Cor pus. 349 | 
ire d Submiſtion to them in other Reſpefs, and fo2 that all 
owers given in Reſtraint of Liberty muſt be ſtrialy purſued, and 


this Caſe they had but a Special Authozity, and mult not ex: 
ed it, they held the Return naught. 


Anonymus. Hill. 8 Will. III. B. R. 


F the Chief Juſtice of the King's Bench commit one to the 0. Y 
Porſhal by his Warrant, he ought not to be bꝛaught to the d, Chief ju. 
ar by Rule, but by Habeas Corpus; per Holt C. J. Par ty 


King verſus Clerk. Hill. 8 W. III. B. R. oy 
PON a Habeas Corpus directed to the Keeper of Newgate, where tae 


to bzing up the Body of Clerk, it was returned, That ins « —_ 
ondon there are Companies, ſome Freemen of thoſe Compa: Warrant, the 
es are Liverymen, and that there is a Court of Alderinen, and Officer mußt 
at any one duly choſen, and not taking upon him the Office of "urn ne 
Liveryman, may by Cuſtom be committed by the Court of otherwiſe of 
Idcemen to any Officer of the City, and that he being befoze the — 
ourt of Aldermen and refuſing, the Court committed him by £0; 2, 
Harrant in Writing to the Reeper of Newgate, until he ſhould proper Off- 
clare he would conſent to take upon him the Office of Livery- n Exe- 
an; and it was reſolved, Holtg35.S C. 
iff, That the Court of King's Bench takes Notice of a Live- 3 OY 
man, and the Nature of his Office, and that he, who comes in- S, B K. 
a Company, agrees to incident Charges and Duties; and it z. 
as admitted, a Cozpozation might have a Power to commit by 
uſtom, tho' not by a Charter 02 By-Law. 
My, They held that they could not take Notice, that the Keep- 
of Newgate was an Dfficer of the City of London, and there- 
e it does not appear they purſued their Authozity : The Sheriff 
their pzoper Dfficer, and they ſhould commit to him. And Holt 
J. laid, in Caſe of a Monconfomift coming within five Biles 
a Cown that ſends Members of Parliament; the Party was 
charged becauſe it did not appear that London ſends Burgeſſes 
Parliament, tho' all the Mozld knows they do. 5 Mod. 162. 
Ay, Where a Commitment is in Court to a pꝛoper Officer 
re peelent, there is no Warrant of Commitment, and therefoze 
(annot return a Marrant in hec verba, hut muſt return the 
ith of the whole Matter under Peril of an Action; but if he be 
_ to one, that is not an Officer, as in this Caſe, there 
C a Warrant in Writing, and where there is one, it muſt 
_ fo2 otherwiſe it would be in the Power of the Gaoler 
Nt the Caſe of the Paſſoner, and make it either better 02 
— it is upon the Marrant; and if he may take upon him 
- 0 what he will, he makes himſelf Judge ; whercas the 

üght to judge, and that upon the Warrant it ſelf. 


Ano- 


Habeas Corpus. 


e 
Anonymus. Mich. 11 Will. III. B. B. 


(6.) I one in Paſſon in the Counter be removed into the uin, 
r Bench by Habcas Corpus ad reſpond. and intending t, 
mall nor be Obet to the Fleet, pꝛocures ſome Friend to bzing a Haben C. 
remov'd into pus to remove him thither ; he ſhall not be removed thither till 
any ol” bas anſwered to the Cauſe here, and he ſhall not compel the kh 
bas anſper d. tiff to follow after a pꝛolling Defendant, and ſo vice verſa gf 
Common Pleas; each Court ſhall retain the Defendant, in whit 
he is firſt attached, and after he has anſwer'd there, you maycy; 
ry him where you will. This is fit to be the ſettled Cout, j 


there be any Difference between the two Courts. 


Dom. Rex verſus Fowler. Trin. 12 Will. III. 31 


Hates Cor. L Owler was bꝛought up upon a Habeas Corpus direfted tot 
pus quaſh'd Sheriff 02 Gaoler; whereupon was returned the lamm 
becauſe 6i- from the Sheriff fo2 taking him, and that was upon a Uri 
Sherif or Excommunicato capiendo, fo Subſtraftion of Tithes and oy 
Gaoler inthe Eccleftaſtical Duties: And Holt C. J. and the Court held, 
S.C 3D. 293. iſt, That the Habeas Corpus being direfed in the Dis 
p-4-295.p.2. tO the Sheriff 02 Gaoler was wzong, and that all the [ccednd 
-96- p. 3-4 were otherwiſe, That where a Ban is taken on a Warrant 
418. the Sheriff, in Purſuance of a Writ to the Sheriff, the Halen 
Ante 348. Corpus ought to be direfed to the Sheriff, fo2 the Party is| 
Vide 293 his Cuſtody, and the Ulrit it ſelf muſt be returned. Och 
wiſe it is, where one is committed to the Gaoler immediately, 
in Caſes criminal. 
2dly, The Writ of Excommunicato capiendo it ſelf ougit! 
be returned; and it is not ſufficient to return the Warrant, | 
cauſe the Warrant may be wꝛong when the Writ is right; a 
tho' the Warrant may be w2ong, yet if the Urit is right, | 
Party is rightfully in Cuſtody of the Sheriff, And fo? theſe! 


ſons the Writ was quaſh d. 


Anonymus. Trin. 12 Will. III. B. N. 


aud Ha) Habeas Corpus went to the Stannary Court, to wih 
— inſufficient Return was made, and therefoze diſallow): 


Ecatkciez Per Cur. The Warden of the Stannaries muſt be amerc%, | 


inſufficient 


Rewrn. pou may go to the Cozoners and get it affeered, and eiue 
Holt334-SC. (you know my Lozd Bath's Amerciament is 5 l.) and an 


Habeas Corpus muſt go fo2 the Jnſufficiency of the Return 00 
1 : 


"Habeas Corpus. 37 


and upon that the Body and the Cauſe muſt be removed 
Ak another Excuſe be returned, we will grant an Attach- 


lit. 


Yoxley's Caſe. Paſ. 1 Ann. B. R. > 


NE Yoxley was committed by the Earl of Nottingham, till ( 9.) 

he ſhould be delivered by due Courſe of Law, koꝛ refuſing to —_ 

:ramined, and anſwer whether Jeſuit or not, accozding to the El. e. > il 

ok Eliz. c. 2. which impowers the Juſtices to examine and *!ivcred by 
mit him if he refuſe to anſwer ſuch Queſtions; and the Court a L fl 

d the Commitment naught, becauſe the Statute was not pur- Mod. Caſes 

dz and that this was a Kind of Convicklon o2 Judgment to be Cen 

nded upon the Statute. The Court held further that they had sc“ 

Dower to examine, and he being examined, made anſwer, No Comb 224. 

nit; and was Diſcharged. Skin. 369. 


Keach's Caſe. Trin. 1 Ann. B. R 


Habeas Corpus iſſued to remove H. from the Pꝛiſon o 82 

\ niralty where he lay in Execution —_— — y —— 
wer an Action to be bꝛought agatnft him here. Upon the Return awiralty in 
as moved that the Defendant might be committed here, fo2 that Z*<<v"®® 

e was no other ay to ſue him; fo2 he was not chargeable in ableinoB-R. 
Piiſon of the Admiralty, and there ought not to be a Failure eee an 
Juſtice, Holt Chief Juſtfce (aſd, This was new: That tho beuge 
Proceeding of the Admiralty was by the Civil Law, pet it dere. 
 ſuppoxted by the Cuſtom of the Realm, and this Court mug 22335 3< 
elude their Pꝛaceſs. Ie inquired as to the Aﬀion, and think- 

lt only a Pꝛetence, ſald, there being no Action pending here 

lequently they ought not to commit him, and the Plafntiff 

0 not declare againſt him till in Cuftody; otherwiſe if an 


on had been depe _ 
1 pending. The Defendant was remanded, EX 


Hollingſhead's Caſe. Hill. 1 Ann. B. R. 


[ Ollingſhead was b 
| as bzought up on Habeas Corpus, on which © 1. ) 
bas returned a Warrant of Commitment by Cant — 


ommit- 


0f Bankrupt, fo2 reft 
iſing to be eramin'd by th 
| 0 | p them, and the ment b 
TT ” 22 of Commitment was, — Or — Commillion- 
ourle of Law: And this was held naught ; — 


the UW 
90s of the Statute are, Þe ſhall be committed till he wen be dic 


| it | 
himſelf fo be cramined by the Commiſſioners. | due Courſe 
1 


of Lay, ill. 
Ano- 


Habeas Corpus. 


* 
* 


— 


Anonymus. Hill. 1 Ann. B. R. 


. Fter an interlocuto2y, and befoze final Judgment in an inf; 
— rio: Court, a Habeas Corpus cum cauſa wag byought: % 
ry koze the Return of the Writ, the Defendant died, and a bm 
ladcben Be. dendo was awarded becauſe by the 8 & 9 W. 3. e. 11, the iy 
ſendant died. tiff May have a Scire Facias againſt the Executozs, and Þ?0cerht 
ae + ng Judgment, which he cannot have in another Court, and by thi 

Means he would be depzived of the Effect of his Judgment, vj 


would be unreaſonable. 


Fazacharly verſus Baldo. Trin. 3 Ann. BI. 
( 13.) 


r N a Habeas Corpus to the Sheriffs of London, they tim 
may be a- ed an Afton on a By-Law with Penalty fo2 not weighiy 


»arded afer at the City- Beam: Parker and Eyre moved the Return might 
Return of filed, foꝛ otherwiſe the Party could have no Remedy if the Ret 
Habeas Cor- Was falle, and that there was no Jnconvenience on the an 
, voul 34. Side; fo2 the Recozd might be taken off the File at any Time 
1 Sid. 108, ſame Term. 1 Roll. Rep. 85. At leaſt a Procedendo migthes 
3 Keb. 470. warded, 1 Lev. 93. 1 Keb.133. 170. Et per Holt C. J. 
533. S. C ff, Ik a Recodd be filed here, it can never be ſent down gt 
manded, either in the Term it is filed, 02 any other, and thiti 
plain by the Act of 6 H. 8. c. 6. which enables this Court todo! 
in Caſe of Felony, which otherwfſe they could not have done, 
Record not 2dly, The Reco2d it ſelf is never removed by a Habeas Com 
removed dY as it is on a Certiorari, but remains belom, and the Returnish 
pus. ly an Account o2 Piſtozy of their Pꝛoceedings ſtated and ſent! 
Skin. 245. to the ſuperio2 Court to judge and determine the Matter th 
therefo2e if a Cauſe be removed hither by Habeas Corpus, the Pla 
tiff here muſt begin de novo, and declare againſt the Oefendalli 
in Cuſtod. Mar. 
3dly, The Habeas Corpus ſuſpends the Power of the Count 
low, ſo that if they pꝛoceed, the Pꝛoceeding would be void 
ram non judice. 
athly, That the Return in this Caſe may be filed, becauſe 
very Reco2d below is not returned, and therefoze will notbeu 
by filed; of conſequence a Procedendo map be granted, becaul! 
will not ſend out any-Recozd filed in this Court, but täbes | 
Sulpenſion they were under by the Habeas Corpus. Acton 


the Wirit was filed, aud afterwards a Procedendo awarded. 


Fred 


0 7 * 1 
a „ * n 


Habeas Corpus —— 


French's Caſe, Mich. 3 Ann. B. R. 


UE Defendant was out an Bail in an Adion in B. R. and (140 
was taken on an Extent at the Queen's Suit; the Bail gabs. C. 
ight him upon a Habeas Corpus, and pꝛaped he might be per n 
mnitted to the Yarſhal in Diſcharge of his Bail ; and not- Cuſtody ar 
ianding great Oppoſition was made by the Attozney —— Ne. 


was turned over, becauſe the Adion here was pꝛecedent to por 554 
Queen's Exteut. | 


mina Regina verſus Layton. Paſch. 4 Ann. B. R. 


PON the Return of a Habeas Corpus it appeared, That WE od 3 
Layton was conviced by Sir Owen Buckingham, Lo2D fer Fine up- 
p02 of London, upon Giew by Girtue of the 15th R. 2. c. 2. on Connie: | 
a Foxcible Detainer of the Piſon of the Fleet, and that he was Pieper 
mitted until delivered by due Courſe of Law, Et quouſque Ante 106, 
aid the Fine of 1001. ſet upon him: Sir James Montague a — 

k Crceptions, and objeed, 1, That it did not appear that % 
Hayo was a Juſtice ; Sed non allocatur ; fo; the H. 8. 6. gives Poſt 450. 
ſame Power to Mayozs, &c. Secondly, That the Com- 

nt was of a Focible Entry and Detainer, and here is no Foz⸗ 

Entry at all; and a Man's Houſe is his Caſtle, which it is 

ul fo2 him to defend with Foꝛce. Curia adviſare vult. At ano- 

Day it was farther objeted, That the Fine was ſet at ano⸗ 

Time; but the Court held that might be ſet after the Con⸗ 

dn, as in Lambard's Eirenarcha. Farther it was objeited, 

it it ſhould appear by the Convitton, that the Defendant had 

been thiee Pears fn Poſſeſſion upon the 8 H. 6. 9. But per 

Chat comes in by a P2oviſo, and he that would have the Be⸗ 

of it, muſt plead his Poſſeſſion, Vide 2 Cro. 199. and Stat. 

.c.11. Allo the thꝛee Pears Poſſeſſion is intended where the 

te is continuing, not elſe. Vide Moor 848. The Court alſo 

Chat tho the Conviition was only of Foxcible Detainer upon 

bet it was traverſable upan the 8 H. 6. 9. by him that had 

the Pears in quiet Poſſeſſion, as well ag upon a Finding 


nquilition, and that becauſe the Party is to be impꝛiſoned. 


rackall verſus Thompſon. Mich. 4 Ann. B. R. 


— Defendant, pending an Acton againſt him in B. R. was tar 
bo en upon a Warrant in a criminal Matter, and commit: 
e Compter, and afterwards was there charged with an 
- Extent 


Extent koꝛ the Queen. And he was bꝛought up by Habes, 
pus at the Suit of the Plaintiff in the Action, in Oyder the 
clared againſt, in Cuſtody ok the Warſhal, ann (31, Attony 
neral oppoſed it, becauſe the Cuſtody of the Marchal was J 
rious, and he would let him eſcape as he did French — 
Caſe differed from that, becauſe by the late A# of Punt 
Ante 353. the Plaintiff might declare againſt him in Cuſtodia Piaan 
5. tis; whereas the Bail had been without Remedy, if Pracht 
not been committed; and as to the Defendant's being ar 
on Criminal Pzoceſs, that was nothing; fo2 tho' one ſo ; 
ed cannot be charged at the Sult of a Subjet in any aun 
without Leave of the Court, pet the Queen may charge j 
And the Defendant was remanded, 


Anonymus. Mich. 4 Ann. B. R. 


. Abeas Corpus ad reſpond. was granted to the County p. 


_ lies not tine of Cheſter, and afterwards ſuperſeded upon the 
P17 tion of Pz. Cheſhire, who cited two Pyecedents, 


H E I X. 


Smith & Ux' verſus Angel. Trin. 1 Ann. B X. | 
Paſch. 13 Will. III. Rot. 325: 


e EBT againſt an Heir upon the Obligation of $5! 
Heir cannot ceſto2; the Defendant not denying the Action 0 


1 gation pleads, That his Anceſto2 was ſeiſed in f 
raiſed by his thee Fourth Parts of ſuch and ſuch Tenemets, 
Anceſtor in that 1697 he Demiſed the ſame fo2 Five hundzed Pears 0 
Delay of Ex- who entered, and that the ſaid Reverſion deſcended, & i 
mould con and that at the Time of the Aﬀton bzought he had 10+ 
tes Aſſers. ments in Fee-ſimple by Dilcent præterquam the ſald Rebel | 
z Salk. %, and that afterwards there was a Vill in Chancery r 


70, Ke. * againſt him by the Anceſtoz's Wife fo: Dower, and a Punt 
2 | 


H E IX 


ned againſt him fo2 the third Part of thoſe thzee Fourths koz 
ie (life's Life, Et hoc, &c. unde petit judicium fi ipſe de de- 
to predidt' præterquam in the Keverſion after the Leaſe, and the 
rate in Dower when they reſpettively happen, virtute ſeripti ob- 
-atorii ptædict onerari debeat, 8c. To this there was an idle 
eplication, a Rejoſnder and a Demurrer, 

Jt was not queſtioned but Judgment ought to be given koz the. , 
nintif ; the Doubt was, whether General o2 Special. "> a 
Et per Cur. A general Judgment ought to be given: And, 

x, Holt C. J. ſaid, It had been a Doubt whether the Heit could 

21d a Term fo2 Pears in Delay of pꝛeſent Execution; and 

0 there were ſome Pꝛecedents to that Purpole, yet he was of 
ppinion the Heir could not plead a Term in Delay, but ought ta 

nfeſs Aſſets; fo2 the Reverſion is -Aﬀets, and the Common 

v had no Regard to a Term fo2 Years, 2 Inſt. 321. 43 E. z. 9. 

Aſſets 9. And there is no Miſchiek in this; fo2 tho' in Conſe: 

ence a Levari Facias may go, yet the Leſſee may maintain him. 

f * an Cjettment by Uirtue of his Leate. Vide Dy. 346. 

ms Pl. 307. 

Ay, As to the Decree in Chancery, he held it plain, That general 
ere was no Eſtate o2 Intereſt veſted in the Wife by that, ſo that Judgment 
e Plea in this Reſpe is naught, and moſt apparently kalle: Pl. 4 


pon which Reaſon a general Judgment was given fo2 the Plain- 


in 


Denham verſus Stephenſon. Mich. 3 Ann. B. R. 


| (2) 
Laintif bought Debt on a Bond as Adminiſtratoz, againſt s Nod. 244. 
the Defendant, as Heir of his Anceffo2 ; and upon Demur- Vere pe- 
one Objeion was, That he did not ſhew coment heres, &c. — 
D Hob. 333. was cited. Et per Cur. Where H. ſues as Heir, the Declara- 
mul: ſhew his Pedigree, & coment hæres, fo; it lies in his p2o- don need. 
— but where one is ſued as Heir, he need not; koz ment Heir. 
;Plaintif is a Stranger, and it would be hard to compel him galten in a 
tt forth another's Pedigree. Fo2 the pzincipal Point in this e v. 
le, vide Title Adminiſtrator, pag. 40. pl. 10. * 3 D. 383. p. 
10. . 
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HE RI 0 T. 


Auſtin verſus Bennet. Paſ. 5 W. & M. RR 


ſeized and was poſſeſſed of, 8c. and died, and that he ſeized c 

— Cow as periot⸗Service, and does not ſhew that j 

Goul. 979. | ſeized it within the Manoz. Et per Cur. H, may ſeix 

Show. 3r. eſther Heriot, Cuſtom oz Service, any where; but one tun 
on. 8. 

Dr. & Stud · diſtrain fo2 them out of the Manoꝛ. | 


9, 76. 1 Sid. 437. 1 Lev. 295. 1 Mod, 216, 217. 


My it T2 fo2 a Cow; the Defendant ſhewed that |, 


Highways, Rivers, Bridges. 


Dominus Rex werſus The Inhabitants of the Pali 
Newingron. Trin. 8 Will. III. B. R. 

n Y the 2d of W. &. M. Stat. 2. ca. 6. ſect. 8. Che ft 
3 ments ok Stree.s are to be repatred by the Jnhablm 
of 2 W.& M. of the ſaid Streets, and by ſect. 9. the Scavengetz! 
Stat. 2. 6, to be paid by the Pariſhioners ; and the Queſtions 
Skin. 643.8 C. UUhether Þouſholders, who are bound to repair the Pavem® 
Holt 506. hefoze their own Doo2s at their own Coſts by the 8th Club! 
bound to contribute to the Payment of the Scavenger's b 

And the Court held they were, fo2 that an indefinite P20 
Is univerſal, and they are Pariſhioners : And as fo? _ 
foze their own Dooꝛs, they have the principal Benefit of; 
that is no Reaſon to excuſe them from other Parochial 2 


Dom 


) 
t 


If » 
) 


hie 


4 


mays Rivers, Bridges 37 


Domina Regina verſus Kime. Paſ, 2 Ann. B. R. 


ament fg2 not wozking toward the Kepalr of Highways ac- { ,. » 
— 1 Statute, ſhewing that ſix Days inter ſuch a = ap- 
ne and ſuch a Time were appointed by the Juſtices, and De. dort on che 
nant did not come upon any of the fir Days; this Jndiiment Highways fx 
held naught, fo2 the particular Days ought to be ſet fozth, J b+- 
© 7uſtces muſt not appoint ſix Days generally between ſuch a Day andfuch 
ne and ſuch a Time, but muft be particular; and ſince the — tis 
wintment was naught in this Caſe, the Party was not bound? “ 


ome at all. 
domina Regina verſus Watts. Trin. 2 Ann. B. R. 


itment fo2 not repairing a Houſe ſtanding upon the highway (3. 
rinous and like to fall down, which the Defendant occu- —— | 
and onght to repair ratione tenuræ ſuz. The Defendant , Houſe on 
ded Not guilty, and the Jury found a Special Uerdif, viz. tbe — 
t the Defendant occupied, but was only Tenant at Ulli, and i fall 46%, 
ther he was liable was the Queſtion. . Et per Cur. The Ra- lies againſt 
ic tenuræ is only an idle Allegation; fo? it is not only charged, — * 
found, that the Defendant was Dccupter, and in that Reſpet * 

is anſwerable to the Publick ; fo2-the Houſe was a Nuſance as 

good, and the Continuing the Houſe in that Condition is Con- 

ing the Nuſance. And as the Danger is the Patterthat 

cerns the Publick, the Publick are to look to the Occupier, 

not to the Eſtate, which ts not material in ſuch Caſe as to 

Publick : And Powell J. held, That there might be ſuch a 

mute, and that Tenures being chargeable upon the Land by 

Statute of Avowzies, it is not material, even in an Avowyy, 

it Citate the Occupier has in the Pꝛemiſſes liable. 


Warren Verſus Matthews. Hill. 2 Ann. LE. 


NE claimed ſolam Piſcariam in the River Ex, by a Grant ea) 
from the Crown, Et per Holt C. J. The Subjet has a Mod. Cafes 


jt to fiſh in all navigable Rivers, as he has to fiſh in the 258068 hos a 


1; and a Quo Warranto ought to be bꝛought to try the Title Ki; co 69 

js Gzantee, and the Calidity of his Gant. 8 ä 2 
| Davis 57. ; 

Plowd. 315. 

7 Co. 

2 Saik. 637. 


Domina 


* 
2 


— — 


358 | : Highways, Rivers, Bridges. 


r 


Domina Regina verſus The Dutcheſs of Buckluo 
oy Kl. 2 Ann B. R. a 


Wa 4, Ta Trial at Bar upon an Inkozmatton fo? ſuffering a 6 
+7 why A mon Bxidge to be ruinous, which the Defendants 96 
of repairing mure were obliged to repair, it was reſolved, 1f,, That tz 5 

5 4g. re. no: be held by the Service oz Tenure of repairing a coy 

nant of any Bztdge 02 pighwap, and that Panoz afterwards comes uu 

Pare is liable dlvlden into ſeveral Hands; every one of thefe Altenees being; 

Charge. lants of any Parcef, eſther of the Demelnes oz Services, jp 

Far. 54, 55, be liable to the whole Charge, and are contributary among thy 

x * rf 150, (elves. And tho' the Lo2d of the Manoꝛ might, upon the ran 

5. C. 307, Alienations, agree to diſcharge thoſe that purchaſed of zin, 

255, 791- luch Repairs, yet that ſhall not alter the Remedy ko; the py 

381. lick, but only bind the Lozd and thoſe that claim under hin, 3 

Holt 128. the whole Manoz, and every Part of it in the Poſſeſſion gen 
| Tenant, was once chargeable with the Reparation, ſo it ſhalt 

main, notwithſtanding any AX of the Pꝛopzietoz: Tt ſhall nt! 

in his Power to appoztion the Charge whereby the Remeyy 6 

publick Benefit ſhould be made moze difficult, o2 by Alienatin 

. to Perſons unable, to render it, in Reſpe# ok the Parts ut 
And the ſhould come into ſuch Hands, quite fruſtrate. ꝛdlp, That thi 

Charge con- Mutloꝛ ſubject to ſuch Charge, comes into the Hands of 

rinues, th* Crown, yet the Duty upon it continues, and any Perſon cl 

the Crown, ing afterwards, under the Crown, the whole Manon, oz any pr 
ok it, ſhall be ltable to an Jnditment oz Inkozmatton fo? want 


due Repairs, 


Domina Regina verſus Inhabitants of Cluworth, l. 
3 Ann. B. R. 


222 HE Defendants were indi#ed fo2 not repairing a coi 
Where loba- } Footway, and confeſſed it, and ſubmitted to a Fine, Er 
mit to a Fine, Cur, The Matter is not at an End by the Defendants being ban 
they mult - but Writs of Diſtringas ſhall be awarded in infinitum, till ! 
he Way, . Certified that the Way is repaired ; but the Defendants at 
$ Mod. 16 hound to put it in better Condition than has been Time ol 


Hole 239. Mind, but as it has been uſually at the beſt, 


4 3 « © A a »*, 
2 y a n 


idges. 


Highways, Rivers, Br 


Domina Regina verſus Inhabitants Com Wilts. 


Mich. 3 Ann. B. R. 


mation againſt the County fo2 not repairing Laycock 
Zudge; they pleaded, That the Qillage of Laycock ought 


t; and it was proved in Evidence, that the Juſtices Bridge, un- 


eſs they can 


the Scllions had made an Oꝛder upon the Qiilage to re- 


tit; but the Court held that was no Evidence, koz 


es might indict fo2 the Neglect, but could not make an Oz⸗ 
and the County is liable, unleſs they can find a particular 


rela it was adjudged, That if a .pzivate Perſon build a 
ge, which afterwards becomes a publick Convenience, the 


unty is bound to repair it. 


mina Regina werſus Sainthill. Trin. 4 Ann. B. R. 


ditment found befoze Juſtices of Peace at the Seſſions, 
02 not repairing occidentalem partem communis pontis 


Queen, and Erroz bꝛought: Jt was obje#ed, That the 
„8. by which Juſtices of Peace have their Jurisdiction of 
ances in Bzidges, extends only to Bꝛidges in the common 


way, 2 Inſt, 701. Vide Weſt's Pref. 119, 156. — 
t to ſhew the Quantity, viz. ſo many Foot in Length, and *** 


a 1 
— IE 


County liable 


charge à par- 


the Ju⸗ ticular Per- 


6 Mod. 50, 
kon to charge. Northey Attozney General cited a Caſe, 191,255,307. 


3 Salk. 381. 


6 Mod. 251. 
continent. dimid. pontis in communi ſemita; Judgment fo? 5 . 


1 Vent. 20% 


2 dl y, Tt Ante 12, 


any in Bꝛeadth. It was anſwer'd, That there may be com- 
ls ſtrata, which is not the King's Highway, and yet the Ju⸗ 
$ have Power over Nuſances in that Caſe, not by Uirtue of 
2 H. S. but by the 1 E. 3. which gives Power of all Nu- 


's. The Court doubted a 
(cond, it being laid 


S to the firſt Exception, over-ruled Pons pedalis, 


dimidium, but held that Pons pedalis d 
budge, but a Bꝛidge a Foot long; and ſo 


not ſignify a Foot⸗ 


Kled the Judgment, being Pedalis foz Pedefris. 


Houſe 


Roll. $1: : 


Houſe and Building, 


Tenant verſus Goldwin. Mich. 3 Ann. B. I. 


VideRecord, 

p. 766. N an Action on the Caſe the Plaintiff declared, That he we 
Riad Cn BN poſſeſſed of a Yeſſuage, and in a Cellar, Part therecf, wy 
311, 360. wont to lay Coals, Beer, &c. That the Cellar joined tot 
Defendant's Defendant's Meſſuage; and by a Mall which the Defendar 


rated by Par. debuit reparare was ſeparated and defended from the Defendarf 


ricion-Walls Diby, and that fo2 Want of repairing this Wall, forditatsþ 
—_— ſordida furicæ prædict. in Cellarium ipfius quer. fluebant, 
cellar. De. There was Judgment by Default and Damages upon the Wh 
fendanc „ok Enquiry: And upon a Motlon in Arreſt of Judgment, ks 
o«heWalj C. J. Was at firſt of Opinion, That, the Defendant being ad 
of common tentant, the Plaintiff could not put a Charge upon him wih 
— + ſhewing a Special Title: Upon this it was afterwards argu 
That there have been Caſes where the Plaſntiff has by a de] 

debuit & conſuevit cCharg'd the Oefendant even where a Tettenai 

Sands and 'Trefuſes, 1 Cro. 575. Jn the Caſe of a Watercourl 

6 Mod. 313, 3 Lev. 266. In the Caſe of a May, 1 Lut. 119. And thitit 
3 not neceſſary in any Caſe fo2 the Plaintiff to ſhew a Title unn 
239, 319. the Defendant is liable ok common Right : Thus it is tt 
* — _ quiſite in an Aftize fo2 a Rent-Service, oz fo2 Common {jpput 
%.  ” nant to make Title even agalnſt the Tertenant; aliter of an 
3 Keb. 529. ſiʒze foꝛ a Rent-Charge 62 Common in G2oſs, tnleſs the Au! 
againſt the Pernoz of the P2ofits. 32 H. 6. 15. a. 35 H. % 

So of all Charges by A# in Law, as againſt a Pariſh to! 
repairing a Highway; otherwiſe if againſt a p2ivate Pan 

That the Flowing of this Filth was an aiyal Treſpaſs, li! 

Caſe 6 E. 4. 7. Fitz. Treſ. 110. And that every Man ought lil 

and keep his own, ſo as not to damnify his Neighbour. Chit! 

In 3 Man might compel another to repair his Þouſe, in ſeveral Ci 
ons compel Co Jointenants of a Poule, one may have a Writ de rep 
another to facienda againſt the other; and the Writ ſuppoſes quod ad 
— — ration” & fuſtentat domus tenetur. Aliter of a Mood and Fill 
Mo. 374. 11 Co. 82. b. 2 Inſt. 403. Reg. 153. b. F. NU. 

So if H. has a Houſe near another's, which he will not 7 

a Writ de domo reparanda lies, and fuppoſes quod repitir 


bet. Note; The Urit is good without Solet. Reg. oh 
2 2 


— 


Houſe and Building. 
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Ib. 127. e. d. Reg. 153. b. 1 Inſt. 56, b. One Man has the 
"ar Part of a Þouſe, another the lower. Kelw. 98. b. Co. 
"2s the End of the Term, the Chief Juſtice called fo2 the Po- 
. and gave Judgment fo2 the Plaintiff: He did not appꝛove 
the Caſe in Kelw- 98. b. and thought the Writ in E. N. B. 
„b. muſt he founded upon the particular Cuſtom of Places: 
hc Reaſon he gave fo2 his Judgment in the pzincipal Caſe was, 
dale it was the Defendant's Wall and the Defendant's Filth, 
dhe was bound of common Right to keep his Wall ſo as his 
ith might not damnffy his Neighbour ; and that it was a var prey. 
reſpaſs on his Neighbour, as if his Beaſts ſhould eſcape, oz 27: 


i ould make a great cap on the Bozder of his G2zound, and 2,6 
ould tumble and roll down upon his Neighbour's. That the Popb. 170. 


aſe might indeed poſſibly be luch, that the Defendant might not _ ; 36 


muſt defend himſelf; But that cannot be the Caſe here, fo2 
1 he could not be bound to repair; and upon the Moꝛds de- 
reparare, he muſt be acquitted upon the Trial. But on the 
er Side, if A. has two Houſes, and the Houſe of Qffice on 
one is contiguous to the Cellar of the other, but defended by 
Wall, and he ſells this Houſe with the Houſe of Office, the 
ndee muſt repair the Mall; ſo if he keeps this and ſells the 
cr, he himſelf muſt repair the Wall of the Houſe of Office, fo2 
whoſe Dirt it is, muſt keep it that it may not treſpaſs, Sal- 
d pro Quer'. Southouſe pro Def. 


Aaa Houſe 


Co Alered's 


bound to repair ; as if the Plaintiff made a new Cellar under Keb. 8:5. 
' Defendant's old P2ivy, oz in a vacant Piece of G20und, Mod: Caſes 
ich lay nert the old Paivy befoze, in ſuch Caſe the Plain⸗ Bult 


Houſe of Correction. 


The Cafe of The Hundred of Blackheath, h 
I Ann. B. R. 


Ne (HERE being a mighty Increaſe of People in the jy 
7 dꝛed of Blackheath, by Reaſon thereof it was thous 


by 39 Eliz. | 
© 4 increaſe neceſſary to ere a new Houſe of Co2reffon within tz 
the Number Pundzed, to reſtrain and employ idle People and Ur 


houſes, if bonds: Foz this End a Petition was p2eſented to the Juticesi 
Ys their Quarter-Seflions fo2 ſuch a Wozkhouſe ; and it was gg 
be at the ed by the Court, that the Juſtices of the Pꝛecinct, oz any n 
Charge of of them, ſhould cauſe ſuch a Houſe to be built, and Could af 
— a Tax on the Pundzed fo2 carrping on and compleating thei 
vide ante Mozk. Upon this a Queſtion aroſe, Whether TJuftices cox 
559. pl- 7. . Cauſe a Þouſe of Cozrecklon to be ereed in a County which 
4%” one already? It was obje#ed, That this Power of the Jun 
was by the 39 Eliz. cap. 4. which Statute fs expired. Butz 

— Holt C. J. The 39 Eliz. fs continued by 3 Car. 1. and all 
5 Car. 1. continued by 3 Car: 1. are likewile continued till it be! 
wiſe ozdained, and this ſtands upon the ſame Foot with g 

43 Eliz. which is no otherwiſe continued; and the Juſtices the 

foze may increaſe the Number of Wozk-houſes fo? the Cy 

ty, if there be Occaſion. A ſecond Queſtion aroſe, UWhethert 

Juſtices could raiſe the Tax out of the particular Pundꝛed an 

where the Þouſe of Cozreftion was to be built? Broderick argu 

they might, becauſe it was fo2 their particular Conventenc, a 

would ſave them a greater Charge in removing Uagtants to! 

moter Places, and that the Þund2ed in this Reſpeit might chit 
themſelves at Common Law: Sed per Holt C. J. Circ 

cannot be raiſed upon any particular JPqecint 02 Pundyd, | 

muſt be a general Tarupon the whole County, becauſe the bu 

of Correftion muſt be fo2 the whole County, and cannot beet 

fo2 a particular P2ecin#, unleſs in Bozoughs and Cozpontan 

and he held that this could not be done by any Authout) at Cu 

mon Law, becauſe it was no Charge at Common Law: © 

the Common Law creates a Charge upon any }2ecinf, 9501 

pair Bzidges, Ways, Churches, &c. the Common Liv n 

them the Method of anſwering that Charge; otherwiſe her 

Charge is by Law laid upon them, as in this Cale; there 
Majozity cannot bind the Reit, but all muſt agree; which! "I 

5 I 


We — — 88 


JEOFAILS. 363 


-uld, Juſtices, agreed. 3dly, The whole Court agreed, That Juftices can- 
«(ſigns could not delegate their Authozity to particular Juſtices — 
Peace, no: inveſt them with a judicial Power in the Batter, but 

y refer a Yatter to them to inquire after, and repozt back, 


JEOFAILS. 
Brook verſus Ellis. Paſ. 5 W. & M. B. R. 


PON a Devaſtavit ſitggeſted againſt both Executoꝛs, infalſiciene 
viz. A. and B. the Wrſt was to the Sheriff to inquire Beam of 
of a Waſting by bath; the Sheriff returned a D-va- dea by 
ſtavit as to A. but ſaid nothing as to B. This being Verdis. 
ined fo Erroz, after Judgment upon a Uerdie, was held to 14. 42. 
aided by the Uerdi#, being but an inſufficient Return, oꝛ a  Lur. $99. 
l[returti by Reaſon of the Qmiſſion; otherwiſe if no Return at boa _ 


Vide 3 Cro. 587. 3 Co. 81: Noy 72. Cro. Car. 295, 312. Ange * 
S. C. 


Dorne ver ſus Caſhford. Paſ. 9 Will. III. B. R. 
HE Plaintiff declared, That he was poſſeſſed of the Gꝛey- v. cs, 


hound⸗Inn, &c. by Leaſe thereof foz a Term of Years, ns * 
that he and all thoſe whoſe Eſtate he had, habuerunt & ha- declare on a 


e debuerunt & conſueverunt viam ad Eccleſiam, &c. and the 1 5 pope 


(etdant obſtrufed it. After a Uerdi# fo2 the Plaintiff, the 2 Salk. 562. 
men was arreſted fo2 this Reaſon, That Leſſee ko: Pears, Nod 2. 
$10 Bodys Eſtate but his own, and therekoze he cannot lay : Mod. 243. 
ie Eſtate, and the Title is impoſſible ; but habere debuit with pond na 
Ge Eſtate had been well enough: Adjudg'd 3 Keb. 528. Jang 33, fa 
en. 13. 1 Sid. 297. Ne ſon's | 1 
Lutw. 29. 


| 
Aa a 2 Clerk | 
| 
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Clerk wer. Martin. Paſ. 1 Ann. B. R. Vide , Ci 
Title Bills of Exchange, pag. 129. Pla. 12, 


(5) T Nota the Diverſity there taken, That after Cerdit h 
may be intended that no Damages were given fg 
inſenſible ; but it cannot be ſo intended fo2 Matter ſenſible lit 
inſufficient in Law, 


Courtney verſus Strong. Mich. 4 Ann. B.R, 


Aunt. N Aſſumpſit, the Plaintiff James Courtney declared, That j 
After Ver- Conſideration that he had agreed with the Defendant at ji 
dict, Ina Requeſt, that the Defendant quiete occuparet quoddam Meſug 
— & vigint. Acras Terræ onerat* cum redditu 20 |, nuper concel 
Nudum pa- ſum cuidam Johanni Courtney liber' & immun. ab omni moleſs 
— tione præfat. Jacobi Courtney r'one reddit. ptædict. the Dein 
6 Mod. 265. Dant pꝛomiſed. Non Aſſumpfit was pleaded, and a Gerdic fot) 
Plaintifl. But Judgment was arreſted on the Motion of 3 
Eyre, fo; that the Rent charge was granted to John Cour 
and not to the Plaintiff; and there was no Room to imagine a 
Aſſignment, oꝛ that the Kent did not continue in John. So thi 
the Defendant was to pay the Plaintiff fo2 not doing that wh 
he had no Right to do, which is nudum pactum, and no Con 
Deration : Jt was urged by Pz. Squibb fo? the Plaintiff, thath 
ing after Cerdif the Court muſt intend a Conſideration, andtk 
there was an Alignment. Curia contra. Here was a P!omil 
tho' not a legal ÞP2omiſe, and ſich as could bind; and if that pe 
miſe, which is laid was fully pꝛoved, the Jury might well 
the Gerdick. Et per Powell, They could not but find it, 


Crouther verſus Oldfeild. Hill. 4 Ann. B I. 


4 "> 'HE Plaintiff declared quod cum ſeiſitus fuiſſet de uno 


Mod. 13, 19. 4 - - P 11 de W. 
e ſuagio & decem acris terræ in N. parcell. Maneril 


Copyhold tent. per copiam rotulor. Cur. Manerüi illius ut tenens cuſtumanl 
Eftare laid in feodo ſimplici ſecund; conſuetudinem Manerii; cumque! 


Muay — præfat. quer. habeat & habere debeat, ipſeque & omnes tenentesc 


luntat. domi- ſtumarii Manerii prædict. per conſuetud. infra Maner. ill. a teme 


1 cujus, &c. Habuer. & habere debuerunt & conſueverunt commum 


Verdi&, be · Paſturæ in quodam loco vocat. Waimles Moor parcell. dict = 
cauſe the pro omnibus averiis communicalibus ſuper tenementa ſua culll 


Leds. uc be Tia levan. & cuban. tanquam ad tenementa ſua prædick. {pct 


ledg'd I | 
Parcel of pertinen. predict. tamen defendens to Depyive him of ho 


the Manor. 5 


TY eee 2 
— — 


TEOFAILS. 


mon, had incloſed, per quod, &c. Upon Not guilty pleaded 
e Plaintiff had a Gezdict; but upon Motlon in the — 
eas, Judgment was arreſted. Upon this the Plaintiff bought 
eflrit of Erro: in B. R. and that Judgment was reverſed : 
It was agreed in this Caſe, that a Yan cannot be a Copy- 
der, no an Eſtate be a Copyhold Eſtate, tho it be held per 
"nam Rotulorum & ſecundum conſuetudinem Manerii, unleſs it 
allo ad voluntatem Domini; and the Chief Juſtice ſaid, the 
at Difference between Copyholds and cuſtomary Freeholds ln pleading 
jich paſs by Surrender is, That the Copyholder is in by De- of dold ie 
{ from the Loꝛd, but in the Caſe of cuſtomary Freeholds the to ſhew the 
od is only an Jnſtrument ; and that in pleading a Title to a Gra! of che 
apyhold Eſtate, it is ſufficient to ſhew a Szant kzom the Low; — 
it in the other Caſe it is not enough to ſhew, that the Lozd Fre:holds 
anted it, 02 that A. ſurrendered to the Lozd, and he granted; the Eftate 
it it muſt be ſhewn that the Surrenderoz was ſetzed in Fee and unto 
rendered to the Lo2d, and he granted, &c. 2dly, It was a- mut de 
ed, That if this Eſtate muſt be taken to be Freehold, the Vid.s Lin 
dgment of the Common Pleas was rightly given: Fo? then the _ 
laintiff being ſeiſed of a Freehold Eftate, to make a Title to * cars“. 
: Common, ſhould have pzeſcribed, that he and all thoſe whole dich. 115, 
tate he had, have Time out of Bind had, 8c. and cannot mae 
Title by Cuſtom, acco2ding to 1 Cro. 418. And here the Court 4328. 
mitted the Caſe of Dome and Caſhford ſupra pla. 2. and ſaid 
hat tho the Plaintiff in pofſeſſozy Actions may declare upon 
z Poſſeſſion without ſetting ont a Title, yet ff he undertakes 
ſet out a Title, and ſhews a bad one, the Uerdi# cannot cure Verdict il 
at, Vide 1 Cro, 418, 2 Cro. 315. 2 Saund. 136, 186. 1 Mod. 4 
. But the Court held, That now after Uerdi# this Eſtate — 
the Plaintiff muft be taken to be a Copyhold-Eftate, and not it wen nos 
Freehold Eſtate, becauſe it is both laid and found, that the Te⸗ — 
ments were Parcel of the Pano, and that by Cuſtom the dre Jae. 
Untiff ut tenens cuſtumar. has Common; all which is utterly 185. pl. 5, 
Te unleſs the Tenement was Copyhold, and therefoze 2. 
1 — * luch, tho' the Wozds ad voluntatem Domini 
— ＋ comparing it to the Cafe of Debt fox Rent by an 
gnce of a Reverſion, who ſhews no Attoznment, and has a! Tae ge 


dic, and the Caſe in 1 Sid. 218. Upon this Foot the whole Rively fer 


bad one. 


ber be aided by a Gerdick; yet 
ed by ; yet a Title in a Declarati : 
C aration which Cro Car. 
-_ n let fozth, and where the Want of ſomewhat 299312313 
12 e lupplied by Intendment, was cured by Gerdick: “ 
upon, ſuppoſing this to be a Copyhold Eſtate, there a: 


Ile theſe Objettions 2 1 
4 jemons 2: iſt, That the Cuſtom was not 
My, quod infra manerium predict. talis habetur & a — 


dit quod cum ipf, 
ple per conſuctudinem habere debeat, whi 
not affirm a Cuſtom, but ſuppoſe it. Vide 4 Co. 6 N 


Vaugh. 


rt held, That tho' a Title, which could not be good, could forth, nor = | 
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Vaugh. 251, 253. 2 Cro. 185. Co. Ent. 123, b. Raft c. 

2dly, That they ought not to claim Common tanquam ad te. 

menta ſua ſpectan. & pertinen. fo; it is annered to the Cftt 

and not to the Land; the Reaſon is, becaule the Eſtate greyy 

Cuſtom, and ſo did the Common as Part thereof, oz rate; 
Paivilege annered thereto, Vide 2 Cro. 253. 2 Brownl, Ent: 

It a Copyholder purchaſe the Freehold of his Copyheld, his gg, 

mon is gone. As to the firſt Objection the Court held, that it i 

but a defedive Title, and there was Koom enough to indu; 

P2oof of the Cuſtom ; and it was only an Inkozmality Of laying 

the Cuſtom, which is cured by the Uerdi#, As to the ſecongy 

Diverſity be- Jtfon the Chief Juſtice took this Difference, viz. Where a Cy, 
—_—— holder claims Common in the Waſtes of a Manoz, it pyoperlzay 
ing ro che © ſttily belongs to the Eſtate, and if he enkranchile his Copyjoy 
Eſtate, and in that Caſe his Common is loſt ; but where he claims it out g 
core Fand: the Mano?, it belongs to the Land, and not to the Eſtate; adj 
he enfranchiſe the Eſtate, the Common continues: Vut all th 
Precedents of Common are, tanquam ad tenementa ſua ſpetiy, 

9 Co. 113. Co. Ent. 9. Dy. 363. b. 1 Saund. 349. 2Saund, zu 

Co. Ent. 574. Winch Ent. 931, 1026, 1027, 1111. Hem g, 

'Brownl. Red. 428, 430. And the Chick Juſtice thought, that im 

the Pleadings were ſo, the Common might be laid to belong tothe 
Copyhold Tenement, ſince it belonged co the Copyhold Chat, 

fo2 that which belongs to the Eſtate belongs to the Tenemet! 

And the Judgment was reverſed after great Deliberation. Vid 

1 Lut. 126. The Repozt of the Judgment of the Comm 


Pleas, 


IMPARLANCE. 


Anonymus. Mich. 10 Will. II. B. R. 


Action bzought againſt H. he pleaded to the Jurisdic- 1 a. 
— of the Court, and the Declaration being not deliver d — 
four Days befoze the End of the Term, pleaded it as he 
might by the Courſe of the Court within the firſt four Days 
the ſubſequent Term; and the Clerk, to avoid the Trouble of 
king up a Poſt-Roll, entered it with a ſpecial Imparlance as 
the ſubſequent Term, which ſpoiled the Plea; and the Clerks 
re 02dered to make up Poſt-Rolls, and not to ufe theſe Spe- 
{ Imparlances, which Holt C. J. ſaid, were crept in of late, 
d were not known koꝛmerly. TX 


n Anonymus. Hill. 11 Will. III. B. R. (2. ) 

; | Imparlance 

"WD ZR Holt C. J. Zn an Infomation if the Defendant comes — wag 

d in upon the firſt Pꝛoceſs, he has an Imparlance of Courſe, wheogranced 

cen the Attachment, he muſt plead inlfanter. long, Poſt 
371. pl. 10. 


Domina Regina ver. Rawlins. Mich. 3 Ann. B. R. 


awlins being bound by Recogntzance to appear and anſwer , „. 
an Inkozmation, appeared at the Day and pꝛaped an Im⸗ 8. C. 155 
lance, Et per Northey Attozney General, An Jmparlance is 3 Salk. 18; 
to be denied; but fo2 how long ſhall he be allowed to imparl ? 

per Cur, An Imparlance is a reaſonable Time to adviſe, and 

c have been Imparlances from one Reto2n-Oay to another; 

now they are always from one Term to another in the 
Iwn-Office : Pet per Holt C. J. Jt ſeems reaſonable that the 

endant ſhould have the ſame Time on ſuch an Appearance, as 

bad ſtood out and come in upon an Attachment oz Capias, 

the lame Time that the Length of the P1oceſs would take Poſt 37:. 


and no mo2e; fo2 when he had come in upon that, he muſt 
pleaded inſtanter, | 
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Incident, Appendant and Ab. 
purtenant. 0 


Poole's Caſe. Mich. 2 Ann. Coram Holt C 13 
Niſi Prius in Middleſex. 


Thinzs ſet 

or tate Enant fo2 Years made an Cnder-leaſe of a Ho 
— —ax.ogg Holborn to J. S. who was by Trade a Soap bolg 
at J. S. fo2 the Convenience of his Trade, put up Fir 


— = Coppers, Tables, Partitions, and paved the Bu 
Gore the fide, &c. And now upon a Fieri Facias againſt J. S. which iſ 
Term, and on a Judgment in Debt, the Sheriff took up all theſe Thin 
Liane en and left the Houle ſtrip'd and in a ruinous Condition; fo th 
S. C. 3 D. the firſt Leſſee was liable to make it good; and there 
Holt z bought a ſpecial Acion on the Caſe againſt the Sheriff and he 
that bought the Goods, fo2 the Damage done to the Þouſe, ! 
Co. Lit. 33. a. per Holt C. J. it was held, 
1 Roll. Rep. 1ſf, That during the Term the Soap-boiler might well n 
5'% 13 move the Fats he ſct up in Relation to Trade, and thit| 
45, 346. might do it by the Common Law (and not by Uirtue of any $ 
loor177, Cfal Cuſtom) in Favour of Trade and to encourage Induln 
_ But after the Term they become a Gift in Law to him in Rear 
lion, and are not removable. 
4 Co. Herla- 2dly, That there was a Difference between what the S0a 
kenden's boller did to carry on his Trade, and what he did to compl 
Owen 70, 11, the Pauſe, as Hearths and Chimney-pieces, which he heldn 
removeable. 
3dly, That the Sheriff might take them in Crecution, asÞ 
as the Ander⸗Leſſee might remove them, and ſo this wi 
Tike Tenant fo2 Years without Impeachment of Waſte, in! 
Caſe-he allowed the Sheriff could not cut down and ſell, tho! 
Tenant might: And the Reaſon is, becauſe in that Caſe th e 
nant hath only a bare Power without an Intereſt; but hett 
Ander⸗Leſſee hath an Intereſt as well as a Power, as Can 
fo2 Pears hath in ſtanding Coꝛn, in which Cale the Sherift l 


cut down and ſell, 
Indime 


ndiqments, Informations, Inqui- 
ſitions, Convictions, &c. 


er & Regina ver. Pullen & al.” Paſ. 3 W. & M. B. R. 


IR William Williams took Exceptions to a Conviction on (.) 
13 Car. 2. c. 10. Wherein the Memorandum was, Quod 9* Cel: — 

5 ſuper 23 Septembris, Hall venit coram A. B. C. tribus Juſti- Præmiſſo- 

ciariis Pacis, & informavit, That the Defendant with Gꝛey⸗ _— Ly — 

nds, chaſed in, 8&c. and that tune Hall and Marſhall made vidios 

th de veritate præmiſſ. & ſuper prædict. Sacrament. Pullen was 3D. 30s. p.6. 

bed, ideo conſideratum eſt quod forisfaciet 20 l. one Moiety 88 113. 

the Infozmer, the other to my Loꝛd Thanet, the Pꝛopꝛietoꝛ of 

Park, ſecundum formam Statut.” Jt was agreed, That the 

le need not be recited in the Convition ;, but if it be and ap⸗ 

till, it may viciate the Conviitfon. 2dly, They held, that 

Ing they made Oath de veritate præmiſſ. generally, without ſet- 

| it fozth ſpecially, was well enough. 3dly, That the Judg: 

t fo? Diſtribution was good enough, tho' the Statute gives 

ter Crecution, 4thty, The 13 Car. 2. c. 10. is to be intended 

ndeſtine hunting, &c. not where the Party does it only to 

taBight; but the Court could not take Infomation of that 

alldavits 02 otherwiſe, becauſe it appeared not on the Con⸗ 

an. 5thly, That the Time of the Convifton and alla of the 

ace nruſt appear; the Reaſon of which ſeems to be, becauſe it Palm. 44 
be on a Pꝛolecution within ſix Months after the Offence 4©<* 48. « 


Execution 


mitted, Afterwards, viz. Hill. 3 W. & M. Shower pꝛaped an ma go on 


tt was of Opinion, that they ought to execute their Judg⸗ — 
of Affirmance, as well in this Caſe as of Ozders of Seſſions ri, Fieri Fac. 
Red; but they thought the pꝛaper Execution would be a Le- * — 
0) ien Facias ſpeclally made out on the Statute of 13 Car. 2. dum. 

. Nota Paſ 4 W. & M. B. R. Rex & Reg. verſus Rogers, the Poſtz 74.378, 
n had they might award a Fieri Facias of the Goods, and er 
fault thereof a Capias ad ſatisfaciendum againft the Perſon 

# Ocer-tealer, as well as the Juſtices : And a Fieri Facias 

varded in this latter Caſe. 


Bbb — 


yment upon the Atfirmance, but was denied it: Yet the 4ffirmance = 


= — — = 
— 2 E 
— — == 
— 


— — 


— LEY 
- — - —_ 


. — — « ——— —_— — — 
— — 1 IS 
— — — ” _ — 
— — — — — —_— _— = — 2 — 
w — - = — — 
2 _ — 
— — — 


— 


5 
— — — — — — 
— _ — — — 
— — — : 
— - 5 


1H 
114 
'T 4 
i 
| 
1 
| 
| 
* 
1 | 
'F 
N 1 
5 | 
1189 
| U 1 
1 
Pl | 
| | 
111 


— ͤÜä—»Qœ— 


— — 
— LE 2 
— 


EE ̃ ͤͤnPnuRK„-„»„%: es — 
Ton io —— — 


— - —_— 
— — des © 
— 


beriet when leſs the Pyoſecuto gives Rules; and ſo if one gives a Ret 
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6 FC 


3 Rex & Regina ver. Franklin. Mich. 3 W. & M.. 
2. | 
uaſh 
— — M Eyre moved ta quaſh an Jnditment kor crerciy 
— Trade of a Goldfinith, not having ferved ſeven Fend 
ſentat. Peentſceſhip, fo2 this Exception, viz. That it was found at aQup 
6 Mod. 220. fer-Seflions foꝛ a Bozough; whereas by the Statute 31 E 
it ought to be at the Quarter-Seftions of the County, Put 
| Court held, the Jndi#ment might be at the Seſſions of a Sou 
— (tho' it had been otherwiſe ruled heretofoze in ſeveral other Cult 
may be found Note; The CWozds of the Statute are, —ſhall be inquiy 
ataBorough- heard and determined in the Aſſizes or General Quarter Sela. 
— the Peace of the ſame County where ſuch Offence ſhall he wn 
19, % mitted, or in the Lect within which it ſhall happen, and ng 
— = 634 any wiſe out of the ſame County where ſuch Offence ſhall haw 
to be committed. But fo2 a third Fault, viz. Præſentant. eil 


3. 


ö o Præſentatum, it was quaſhed. 
Poſt, pl. 7. 


; Salk. 351, 


(3.2 Rex & Regina werſus Clerk. Trin. 5 W. & M. B 


Indiament 


ing, nor be. INdictment that twenty Perſons being aſſembled, the d. 
ing licenſed, & Dant, not being licenſed, pꝛeached to them, not conch 
Jauſe not fad contra formam Statuti, was quaſhed, fo2 they might be the 


cauſe not 


contra for- fendant's own Family, to which the Statute does not enn 


1 and it is not an Offence at Common Law, But Dolben dif 


Allen 5o. in this. 


—_—_  - 

Rex & Regina verſus Ball. Trin. 5 W. & MI. 
10040 PON Removal of an Jndiament, the Defendant entes! 
— to a Recognizance to try it; yet this is not foyfeittdy 


zZance to pꝛoſecute a Writ of Erro2 with Effet, the Octendi 
muſt give Rules and nonſuit the Plaint\ff, oz there is no f 
ture. 


Rex & Regina ver. Harwood. Trin. 5 W. & M 


tata) 2, I Ndictment foꝛ UMoꝛds ſpoke, to the Intent to peejudice ti 
for Words ket of Barnſtaple, and hinder the Town of Coll, . | 
ſpoke to pre- got a Judgment againſt the Town, that we ſhall not pay 0 


lick Flake ing; and they are Fools that pay: The Court quathd b 


quaſhed, lald, the Recozder of the Town ought to be fined fo2 it 


5 


idments, Informations, Inquiſitions, &c. 551 


er & Regina ver. Whitehead. Trin. 5 W. & M. B. R. e 


R. Northey moved to quaſh two Jnditments, which were pecaute che 
uod cum an D2der was made, that the Pariſhioners ſhould Charge laid 
{ve a Baſtard-Child ; they in Contempt did refuſe to receive &, c. 
and becauſe it was not poſitively ſald, that it was o2dered 19, 20. 


they ſhould receive it, but only by Recital with a Quod cum, & Med: 137, 


ed. Cro. Car. 
y were qualh 464, &c. 


ex & Regina ver. Trobridge. Mich. 6 W. & M. B. R. 


N 
Ji&ment was per Jurator. præſentat. exiſtit, That the De: ©. 
fzydant erecked a Cottage; & ulterius præſentant quod con- — — 
gyit contra formam Statuti, and there was Judgment fo? the ulterius præ- 
r, but reverſed on a Writ of Erro2, fo2 there is nothing to — 2 
e with prrſentant, and it is a new Jndi#ment diſtint from rere for 
firſt, the Matter whereof is no Offence at Common Law, and Far. 152. 
contra formam neceflarily refers to the ulterius præſentant, a 4 
no moze. Skin, 564. 
a Holt 344. 
Jominus Rex ver. Stocker. Mich. 7 Will. III. B. R. 4 
' Ante 342. S. C. 
ditment ko? making, 62 cauſing to be made, a falſe Bill of 5 Mod. 137- 
Loading, in the Oisjundive: And though fo2ging, oz cauſing my "og 
be fozged, is Fozgery; yet the Court thought the Tndi#ment junctive, ill. 


* Mod. Caſes, 
good in the Disjunckive. Ke. 329. 


Vominus Rex ver. Walcot. Mich. 7 Will. III. B. R. 


d an is indited and tried in B. R. the Jndſ#ment is entered in a5. O. 
pon the Plea⸗Roll; but if he be tried at the Seſſions of the when enter d 


 baily, the Jndi#meut when bꝛought here is put into a Bag — 4 8 
[aid by. Per Holt C. J. Holtz 4 3.8. C. 


Yominus Rex verſus Hill. Mich. 7 Will. III. B R. 
( 10.) 


a Yan be outlawed by Pꝛoceſs in an Jnfozmation, ond — .;.M 


nes in and reverſes the * 
he Momme es the Outlawzy, he muſt plead Inſtanter 5 1 
8. C. 


[ 


B b b 2 Do- 
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ö 


Dominus Rex verſus The Inhabitants of Belton. Rl 
8 Will. III. B. R. 


Inca? J Ndictment on Stat. Weſtm. 2. c. 4. fo2 pulling down bag 
for any bei- 1 The Defendant moved to quaſh it, which Holt Chief 3156 
nous Offence refuſed, ſaying, Þe might as well move to quaſh a Declan 
en Moien. without pleading to ft, Afterwards, Irin. 11. on a like gy 


x Vent. 370. the Chief Juſtice ſaid, Te never quaſh Jnditments foy Faun 
2 Lill e Perjury, Suboznation, oz any Crime concerning the Þinhug, 
za In Trin. 10 W. 3. B. K. on a like Motion the Court ſain, g 
would not quaſh an Indicment fo2 inticing away another's 89 

vant upon Motion, but muſt plead, demur, oz move in au 

of Judgment. So of all Crimes that are heinous. So it wx 

held, Paſ. 4 Ann. Dom. Regina verſus Wigg, in an Inditmenthy 


a JNuſance. 


1 Dominus Rex verſus Gregory. Hill. 8 Will. III. BI 


1 
orney'Ge. A Motion was made to quaſh an Jnfo2mation filed by the1 


— tozney General, and the Court would not upon Motion. 


2 Lill. 59. 


( 1g.) Dominus Rex verſus Gaul. Hill. 10 Will. III. JI 


Carth. 465. 


informatie Int. inter pla. Coronæ, Trin. 7 Will. III. Rot. 3 


or popular 
— N Inkozmation on the 5 & 6 E. 6. c. 14. fo2 buying and 
made before ing live Cattle, not having kept them the Time the s 


21Jac-1-©4: tute appoints, was erhibited in this Court. The Buying and 
brought in ing was alledg'd to be in Norfolk; and it was inſiſted, Chat! 
£8. votes Infomation ought to have been bought in Norfolk, where the 
— > Was done, and not in Middleſex; and that the Statute of 21 Jac 
County was made fo2 the Eaſe of the Subjeck. On the other Side it 
where the gbjefed, That the King's Bench is not reſtrained, and that! 
Styl. 340. Attozney General may erhibit Inkozmations fn this Court 0 ö 
2 Mod. 246. King, notwithſtanding the Statute; and they cited Latch ! 
8 = 1 Sid. 360. 2 Keb. 340. 1 Vent. 8. Jones 193. 3 Kcb. 4 
Poſt, pl.14. 2 Cro. 178. 3 Inft. 176, 191. 1 Cro. 112. 4 
12 199 And now Holt C. J. ſald, Ten Judges had agreed in the 
CliftEnr.z9g lowing Reſolutions ; of 
abs iſt, That the 21 Jac. c. 4. does not extend to any - 
created ſince that Statute ; ſo that Pꝛoſecutions on ſub — 
Penal Statutes are not reſtrained thereby; but that St 


as to them, as it were, repealed pro tanto. 
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Alp, Chat all Jnfo2mations and popular Ations on Penal 
Statutes made befoze that Ack, muſt by Fozce of 21 Jac. 1. c. 4. 
1. laid, bought and pꝛolecuted in the pꝛoper County where the 
fat was done. Vide infra, 


Hicks's Caſe. Hill. 10 Will. III. B. R. 
| ( 14. ) 


OLT C. J. repoꝛted the Opinion of all the Judges in this — 
Caſe. An Adion of Debt was bꝛought in the King's Bench Lir.Rep.163. 
m 5 Eliz. c. 4. by a common Inkozmer, fo2 exerciſing a Trade, 1 Lev 245. 
not having ſerved as an Appzentice; and the Queſtion was, Jf 4,44 45. 
the Jurisditfon of the King's Bench was taken away by 21 Jac. 1? 4 Mod. 158. 
fon it was thought fit to ſettle it, becauſe of the Cale of Barnes 8 mags 
and Hughes. 1 Vent. 8. : | 2 Lev. 204. 
And it was reſoived by the Opinion of eleven of the Judges, pad lie, nor 
if, That 21 Jac. 1. reſtrains the Jurisdi#ion of the King's on any Pe- 
Bench, in Ackions of Debt by common Jnfozmers, and that they — 4 
annot bzing Debt upon the Statute in the King's Bench, unleſs 21 Jac. 1. in 
he Cauſe of Aﬀton ariſe in the County where the King's Bench BR. = 
its, but muſt in other Caſes p2oſecute by Jnfozmation, &c. be⸗ pl. 13. 
de Juſtices of Aſſiſe, &c. as the Statute direfts. 
iy, It was reſolved, That where a Remedy is given by — 
Izion of Debt, 8c. in any Court of Recozd, &c. by any later ane face. 
Statute ſubſequent to Po r. ſuch Action is not reſtrained ; Cro. El. 
the ſaid Statute of 21 Jac. 1. does not extend to ſuch Actions, “5, 739. 
ut ſtands repealed as to them, | 
But the Chief Juſtice declared, that his own pꝛivate Opinion 
as, That where any ſubſequent A# gives any popular Ation, it 
uſt be laid in the pꝛoper County within the Equity of 21 Jac. 1. 
Hale C. J. was always againſt the Opinion of Barnes and 
lughes; and the pzincipal Dbjettion in that Caſe was, That the 
arty offending might get out of the County, and ſo eſcape the 
niſhment of the Law, as being out of their Jurisdition : But 
þ Holt C. J. This Objetion does not hold, fo2 there may be 
tels of Dutlawzy ſued out againſt him; the Statute of 2 1 Jac. 1, 
ung the lame Pꝛocels that lay in Adions of Treſpaſs Vi & Ar- 
5 at Common Law; and therefoze neither Debt no2 Inkozma⸗ 
0 le erhibited by the Attozney General, lieth here, but in 
"ur, which is the pzoper County in this Caſe, 


Dominus 
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Dominus Rex verſus The Mayor and Aldermeq 9 
Oe Hertford. Hill. 10 Will. III. B. R. 
Information 


Quo War- Motion was made to file an Inkozmation in Naty 
ranto they nd 
1 Quo Warranto agafnſt the Yayo? and Aldermen of Henn 
lens to be to ſhew by what Authozity they admitted Perſons to be Free 
Toecmen m9 of the Cozpozation, who did not inhabit in the Bozough: Ch 
1 Sid. 86. Motion was pꝛetended to be on Behalf of the Freemen, wjoy 
= _—_ this Means were incroached upon; and an Infomation wi 
Poſt 375. granted, becauſe it was a Queſtion of Right, and there was y 
Ante 3. other Way to try it, no2 to redzeſs the Parties concerned. 
8 In a Quo Warranto the Judgment is to ſeize the Franchiſe 
Judgments manus Regis; in an Infozmation, as here, to ouſt the Dekendm 
- — conn of the particular Franchiſe; and herein the firſt Pꝛoceſs is a Suk 
ranto, and Fena, and then a Diſtringas, wherein there muſt be fifteen Day 


Information. hetween the Teſte and Return, if it iſſue into a fozeign Count, 


The Caſe of The Surgeons Company. Trin 
3 11 Will. III. B. R. FA 


Mr Font? MM Mandamus was granted to the Company of Surgeons h 
for fate Ro- chuſe Officers; they made a Return under their comm 
turn of Man- Seal; And now a Rule was moved fo2, and granted to fila 
— Inkozmation againſt ſome particular Perſons of the Companyl 
that Return: And the Chief Juſtice ſaid, the Court muſt pyott 
by way of Inkozmation; fo2 being a Matter concerning publi 
Government, no particular Perſon is ſo concerned in Jnteret 
to maintain an Aﬀfon; and the Inkozmation muſt be granted 
gainſt particular Perſons, tho' the Return be under their Cu 
mon Seal, fo2 there is no other May to try the Right; and i 
be found fo2 the King, there muſt be a peremptozy Mandan 
perhaps we ſhall ſet but a ſmall Fine. 


Dominus Rex ver. Dummer. Mich. 11 Will. III. BI 


( 17.) 

for Perjury A was made fo: an Jnfozmation againſt Dumme 
8 Perjury committed in a Trial between the King and . 
— «as in anſwering to this Queſtion, Mhether he had received 500 
der. Paſling his Accounts? Et per Holt C. J. Ik the Queſtions 
13 been fair, we would have granted an Inkozmation; but 1 
168. ſtion was in Effeiz, Whether he was guilty of Bzibery, Inn 
2 Show. 12+ collld not be expeded he would own. Pon may fndiit hin! 

5 Nied. 343. we will not grant an Jnfozmation. 


Cumb. 460. 
Holt 364-S.C, 5 


— * 


idments Informations. Inquiſitions, &c. 375 
minus Rex verſus Knight. Hill. 1 1 Will. III. B. R. 


tion letting koꝛth, Quod cum 5 Juni, Anno W. 3. tres C15. ? 
| 7 Commiſſionar. of the Exchequer cauſed Exchequer — — 2 
Bills to be iſſued ad recept. Scace. ſecundum formam Statuti in eo 1 
" edit, & proviſ. prædict. Knight exiſtens nuper receptor gene- they werere- 
alis Kc. to the Intent to get great Gains to himſelf, did krau⸗ _ for 
ently and falfly indozſe twenty Bills at the Cuſtom-þouſe, —— 
uali receptæ eſſent pro Cuſtumis, & eodem die, &c. paid them IN- arreſted. 
the Exchequer ac ſi eſſent truly indozſed, in deceptionem & 3 Salk. 186. 
faudationem dicti Domini Regis. Upon Not guilty pleaded, * * 
ic Defendant was convicted; and now a Yotion was made in 
reſt of Judgment: This Caſe depended on the Statute 8 & 9 
. 3. cap. 19. ſect. 63. and was twice ſpoke to and determined 
pon good Conſideration. At laſt Judgment was arreſted, and 
e Chief Juſtice in delivering the Opinion of the Court held | 
eſe Points: 5 
of That nuper receptor does not impozt that he was the No Foreery, 
ing's Officer at the Time of indozfing and paying theſe Bills; Peron can 
it rather the contrary, and he muſt be taken to be a pzivate Per- — — 
, and as ſuch to make this Indozſement; which in a p2ivate ſon doing it. 
erſon could be no Crime, becauſe the Falſity might hurt himſelf, Far. 151. 
t could not pꝛejudice the King, And it is like the Caſe in Noy 
„where the Obligee leſſened the Sum in the Obligation; it 
uld have been Foꝛgery in a Stranger 02 in the Obligee to make 
noze; but in regard the Obltgee had hurt no Body but himſelf, ' 
bas no Fozgery : So it is of this falſe Indozſement, it is not 
ninal, becauſe it hurts no Body but Himſelf, But it is ob- 
N, It may be a Damage to Contrai#ozs: J anſwer, Me are 
take Notice there might be Contraio2s, but not that there are 
þ becauſe it is not ſet out. 
2dly, Che Wozd Indorſe ig not ſufficient ; the Moꝛds of the 
are, That the Perſon who pays the ſame into, ec. ſhall put 
Name to the ſaid Bill, and write the Day of the Month, tt. 
the Infozmation ſhould have been, That the Defendant ſet 
y a Perſon's Name on the Back of the Vill, ubi revera there 
$110 ſuch Perſon, oꝛ ubi revera no ſuch Perſon oꝛdered him 
E his Name to the Bill; fo2 Indorſavit imports a Writing. 
5 Back of a Thing, but not putting his Name upon it, 
— auditum Indorſamenti. But it was urged by the King's 
3 " That this might be plainly underſtood by the Wo2ds ce 4 b. 
* P'z client pro Cuſtumis: J anſwer, This is by Ar: Ante 371. 
= my; and argumentative Inkozmations are naught fo; Er 
Cauſe; fo2 all Charges ought certainly to be ſet out bs ervrct, 
But farther it was urged, That it fs ſaid falſo in- vor arg. 


d orſavit mentative. 
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Dominus Rex werſus The Mayor and Aldermen 
Hertford. Hill. 10 Will. III. B. R. 


. p | 
Quo War- Motion was made to file an Inkozmation in Nature of; 
1 Quo Warranto againſt the Yayo? and Aldermen of Hertford, 


ſons to be to ſhew by what Authozity they admitted Perſons to be Fremen 
Inhabitents of the Cozpozation, who did not inhabit in the Bozough: Th 
x Sid. 86, Motion was pꝛetended to be on Behalf ok the Freemen, who by 
— . —5 this * 3 _ = n Infomation was 
Por , ” granted, becatiſe it was a Queſtion of Right, and there wasn 
cls I other Tay to try it, no2 to redzeſs the Parties concerned, | 
Different Jn a Quo Warranto the Judgment is to ſeize the Franchiſe in 
Judgments manus Regis; in an Inkozmation, as here, to ouſt the Defendant 
8 1 of the particular Franchiſe; and herein the firſt Pꝛoceſs is a Sub. 
ranto, and Pœna, and then a Diſtringas, wherein there muſt be fifteen Dayg 


Information. hetween the Teſte and Return, ik it iſſue into a kozeign County, 


The Caſe of The Surgeons Company. Trin 
4 Ii Will. III. B. R. WY 


ing. 1) A Mandamus was granted to the Company of Surgeons to 

for ile Re- chuſe Officers; they made a Return under their common 

turn of Man- Seal; And now a Rule was moved koz, and granted to file an 

come 252, Tif02mation againſt ſome particular Perſons of the Company fo 
that Return: And the Chief Juſtice ſaid, the Court muſt pyoceed 
by way of Inkozmation; fo2 being a Matter concerning publick 
Government, no particular Perſon is ſo concerned in Intereſt as 
to maintain an Aﬀton; and the Inkozmation muſt be granted a. 
gainſt particular Perſons, tho the Return be under their Con 
mon Seal, koꝛ there is no other Tay to try the Right; and [fit 
be found fo2 the King, there muſt be a peremptozy Mandamus 
perhaps we ſhall ſet but a ſmall Fine. 


Dominus Rex ver. Dummer. Mich. 11 Will. III. B. A. 
S 1» | 


l Perry A Motion was made fo2 an Jnfozmation againft Dummen f 
denied. Perjury committed in a Trial between the King and Fit 


Here the {anſwering to this Queſtion, Whether he had received $00. ft 
Queſtion on hi 
untair. Paſſing his Accounts? Et per Holt C. J. If the Dre 
N i been fair, we would have granted an Jnfo2mation; but this Qu 
768. ſtion was in Effeiz, Whether he was guilty of B2ibery, which 
Sho». 12. Could not be erpeed he would own. Pon may indict him, | 
Fer 19043, we will not grant an Jnfozmation. 


Cumb. 460. 
Holt 364.8. C. 5 
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Dominus Rex verſus Knight. Hill. 1 1 Will. III. B. R. 


xformation ſetting koꝛth, Quod cum 5 Junii, Anno 9 W. 3. tres, £15 ). 
aut plures Commiſſionar. of the Exchequer cauſed Exchequer for indorvng 
wills to be iſſued ad recept. Scace. ſecundum formam Statuti in eo — 
eaſy edit. & proviſ. prædict. Knight exiſtens nuper receptor gene- they werere- 
lis Kc. to the Intent to get great Gains to himſelf, did fray- — 
wicntly and kallly indozſe twenty Bills at the Cuſtom⸗poule, —— 
nal receptz eſſent pro Cuſtumis, & eodem die, &c. paid them in- arreſted. 
to the Exchequer ac fi eſſent truly indozled, in deceptionem & 3 Salk. 186. 
defraudationem dicti Domini Regis. Upon Not guilty pleaded, ” ” 
the Defendant was convided; and now a Yotion was made in 
arreſt of Judgment: This Caſe depended on the Statute 8 & 9 
W. z. cap. 19. ſet. 63. and was twice ſpoke to and determined 
won good Conſideration. At laſt Judgment was arreſted, and 
the Chief Juſtice in delivering the Opinion of the Court held | 
doints: | 
"That nuper receptor does not impo2t that he was the — : 
king's Officer at the Time of indozfing and paying theſe Bills; Peron can 
hut rather the contrary, and he muſt be taken to be a p2zivate Per⸗ —— uy 
ſon, and as ſuch to make this Jndozſement; which in a p2ivate pu gots ©. 
Perſon could be no Crime, becauſe the Falſity might hurt himſelf, Far. 151. 
tut could not pꝛejudice the King. And it is like the Caſe in Noy 
99. where the Obligee leſſened the Sum in the Obligation; it 
would have been Foꝛgery in a Stranger oꝛ in the Obligee to make 
[tmoze; but in regard the Obltgee had hurt no Body but himſelf, 
t was no Foꝛgery: So it is of this falſe Jndozſement, it is not 
ſtiminal, becauſe it Hurts no Body but Himſelf, But it is ob⸗ 
ſited, Jt may be a Damage to Contrai#ozs: J anſwer, Me are 
0 take Notice there might be Contraio2s, but not that there are 
a, becauſe it is not ſet out. 
Ay, The Wozd Indorſe is not ſufficient ; the Moꝛds of the 
| are, That the Perſon who pays the ſame into, et. ſhall put 
s Name to the ſaid Bill, and write the Day of the Month, ec. 
an the Inkozmation ſhould have been, That the Defendant ſet 
uch a Perſon's Name on the Back of the Vill, ubi revera there 
ds no ſuch Perſon, oꝛ ubi revera no ſuch Perſon oꝛdered him 
u put his Name to the Bill; fo2 Indorſavit impozts a Writing 
"the Back of a Thing, but not putting his Name upon it, 
bs petit Auditum Indorſamenti. But it was urged by the King's 
Ulſel, That this might be plainly underſtood by the Moꝛds 4 Co. 42. b. 
pu teceptæ eſſent pro Cuſtumis: J anſwer, This is by Ar⸗ Ante 371. 
"cit only; and argumentative Inkozmations are naught fo? 3 et 
it vrry Cauſe; fo2 all Charges ought certainly to be ſet out be erpret, 
pleading, But farther it was urged, That it fs ſaid falfo in- not args 
orſavit ientative. 
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—_ dorſavit in deceptionem Domini Regis, and ſo found by the d 
5 Mod. 137, and tho a Fatt that appears innocent cannot be made a Crim 5 
* : Adverbs of Aggravation, as falſo, fraudulenter, &c. pet Where: 
9, Faft ſtands indifferent, as waiting, which may be true or fl 
and is charged to be falſo, and the Jury find it ſo, all are the 
eſtopped to ſay the contrary, That on the other Side it was th 
in deceptionem is only Matter of Concluſion. But here js * 
Charge; it is not enough to ſay the King is cheated, he * 

appear to be ſo, as well as ſaid to be ſo. | 
3dly, The ſaying indorſavit, quaſi receptz eſſent pro Cuſtun; 
&c. is not well. In an Jndi#ment of Foꝛgerp it is not we t 
ſay, the Defendant koꝛged a falſe Deed, purpozting quaſi à Can 
veyance, &c. but it muſt be continen', &c. So here it ſhould jay 
been, That the Dekendant made a falſe Indozſement, continen 
&c. Here is a Falſity, but nothing is charged that's criminal. 
fo2 that Falſity could not hurt, no2 tend to hurt any Body hit 

himſelf: And the Judgment was arreſted, 

N. B. The Iſſue was tried at Bar, and the Evidence that t 
Bills were ſigned at the Treaſury by thꝛee ating Commiſſionere 
of the Treaſury; the Dekendant called upon them to pꝛoduce thei 
Commiſſion, but Holt C. J. held it not neceſfary, comparing i 
to the Caſe on the Statute of Hue and Cry; where ſhewing ag 
Affidavit is enough, without going into the Pꝛook of the Juſtices 
Power to adminiſter an Oath. 


Dominus Rex werſus The Mayor and Aldermen of 
Hertford. Pal. 12 Will. III. B. R. 


1 1 the Inkozmation ſupra pl. 15. againſt the Mayo? and ander 
dan ige on 1 men ok Hertford, a Motion was made to ſet aſide the Poe 
Informa-. becauſe no Recognizance was given acco2ding to the late ad; n 
rions before this being to try a Right, the Queſtion was, CAhether it va 
ance given within the ſaid Statute, viz. Treſpaſſes, Batteries, and other N 
by Informer. demeanors, which are frivolous wzangling Matters of an inferig 
Ante 5 6, Nature? But the Court ſaid, That this Uſurpation here pretend 
s. C. was a Misdemeanoz, and the Inkozmation might be as veration 
3 in this Caſe, as in Treſpaſs oꝛ Battery: That this laſt is an 
„ medial Law to pꝛeuent Ueration, and muſt be conſtrued att 
ingly; therekoꝛe the Pꝛoceſs was oꝛdered to be ſet aſide, bit th 


Inkoꝛmation ſtood. 
Dominus Rex ver. Brown. Trin. 12 Will. III. B. A. 


( 20.) HE Caption of an Jndi#ment was præſentat. exiſtit quod i 
A paralia Indictamenta huic Schedulæ annexa ſunt billz der 
dictanen. To this Exception was taken by Shower; 1ſt, That if there" 


cum after- twenty Indigments, one half true, the other falſe, tis within ih 
Wards, finding; ſed Curia contra: Separalia Indictamenta impoꝛts all ff 


ſeveral Indiſtments. Second Objeion, That they were not) 
dickments till they were found ; till then they were only Dil 
and they were quaſhed fo2 this Cauſe. NN 
5 
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Domina Regina verſus Clerk. Paſ. 1 Ann. B. R. 


pam murdravit, being removed into this Court, was quaſhed; Coroner la- 
that, ſt, The Wound ought to be ſet fozth, and it ought to au md. be 
\edxed that it was moztal, and that the Party died of it; fo2 — 
i« fg) that very End and Reaſon that the Jury have the Uiew : — 
might cut his Th2oat, and pet not die of it: And as to the An- — Per- 
xr, that it ſhall be intended, becauſe it is ſafd felonice & ut felo ſon diedof it. 
{ it was held, That Inquiſitions muſt not be taken by Intend- | Mods 

nt any moze than Jnditments, becauſe the Party is to forfeſt > Lev. 140, 
5 6000s and Chattels by this Finding; and tho' the Cut was 41. 

{1 Maibem, it might be tald to be done felonice. Vide Dy. 68.3 Keb. 4 
, The Court held, That fuch an Inquiſition would be good Dyer 394: 
thout the Tloꝛd murdravit, and ſo is Dame Hale's Caſe; and 

t if an Indlament wants the Wozd murdravit, it ought not to 

quaſhed fo; that Dmiſlion, fo2 it is ſtill a good Indictment fo2 
:naughter, tho' not ko: Murder: Jt crept in at firſt to er- 


de the Offender from having Clergy, and it continues acco2d- 


ly. 

This Jnquiſition being thus quaſhed, tho' the Body had lai 

id ſeven Yonths, the Cozoner took it up again — ban — 
Inquiſition found, which was complaſned of as irregular 

d moved to be ſet aſide. Broderick contra. The firſt being in- 88 


id, 101, And in Bonning's Caſe, 1 W. & M. A © cauſe the Bo- 
«it, would be an Injury to the King o2 the L = — Rs 
Holt C. J. The Cozoner need not go ex Officio to take the In⸗ the Burial, 
t, but ought to be ſent foz, and that when the Body is freſh: dne 
nd to bury the Body befoze, o2 without ſending fo2 the Co ance of 
tr, is a Pigdemeanoz. The Body may be dug up again, but Tyre. 

ught to be upon freſh Purſuit, not at ſuch a Diſtance of Time; « k., 

It is a Nuſance, and may inkeck People. In Barkley's Caſe. 3 
{was the Leave of the Court fo2 that Purpoſe. At laſt it was! On — 


[cd to f traverſe this Jnquiſition, and to try it at the Aſzes. : : 
278. 


jomina Regina verſus Smith. Mich. 1 Ann. B. R. 


KR. Broderick took Exceptions to a Conviton 
a of De 4 14 2 
4 * where the Fack was laid to be done in — Far 17 80 
- Cons Deer, and that the Defendant killed a Deer — 
nt of ontent of the Keeper; and inſiſted, That uſitat. might be tesling. 

a long Time befoze, and there might be the Conſent 


GEL of 


ficient, is as none at all: It was done ſo in Barkley's Caſe, Coroner may 
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. King verſus Speed. Mich. x Ann. B. R. 


Na Convidion affirmed in B. R. a Levari Fac. was award- (4. 
ed to the Sheriff, to levy the Penalty: The Sheriff ſetz- S ** 


the Goods and ſold them. And this coming befoze the Court, on Convic- 
tity held tion affirmed 


it, That this Court muſt award Execution; fo2 the Reco2d ion tall 


err cannot be removed no2 ſent back to the Juſtices; and as the be by Levari 
cart habe a Power to affirm the Convii#fon, the Court in ne- enge“ 
ſary Conſequence have Power to award Execution. Ante 369. 
lp, This Execution cannot be awarded to the Conſtable, ag Sate, B. R. 
t would, if the Reco2d had been bekoze the Juſtices ; but it muſt 22 
awarded to the Sheriff, fo2 he is the Officer of the Court, and 
je Court can take Notice of no other, 
diy, It may be by Levari Facias, impowering the Sheriff to Where the 
1 the Goods: The Mozds of the ac are, That the Offender Lav 8'v*s * 
n all fozfeit 40 J. to be levied by Way of Diſtreſs, and in ſuch the publick 
aſe the Diſtreſs ſhall not be deemed to be a Diſtreſs taken Benefir, toe 
5a Pledge, but a Diſtreſs to ſell, fo2 the Publick being con⸗ er wan 
e, it wall be conſtrued the moſt effetual Levy by Diſtreſs. 
is upon a Diſtringas in a Court-Leet fo2 a Fine, as in Caſe 
{Nuſance, where the Publick is concerned, the Dfficer may ſell 
common Right 2: But upon a Diſtringas in a Court-Leet pro 
to Letæ, the Officer cannot ſell the Diſtrels of common Right, 
Without a Cuſtom: So koz a Diſtreſs in a Court-Baron, he 
ost ſell without Cuſtom ; but in Caſe ofthe Sewers, the Dffi- 
t has a Power to ſell the Goods, Vide Al. 92. 1 Keb. 733. 
| NS Joncs 25. 2 Inſt. 738. | 


Domina Regina verſus Jones. Trin. 2 Ann. B. R. 


R. Parker moved to quaſh an Indidkment which was, That 
1 the Defendant came to A. pꝛetending B. ſent him to = ARC, Mp 
„. and received it, whereas B. did not ſend him, Et Far . 
F 3 1 pie indickable _ he came with falſe Tokens; Mod. Caſes 
) It one an + 42, 61, 105, 
F/ hin * Pan fo2 making a Fool of another: Let #1, 5.00% 
en bainham's Caſe, there was an Jndi#ment, fo2 that A. c 
; rived ; 1. of the Defendant, and pawn'd Gold Rings to 5: 
! the Payment; and that at the Day A. tendered the Yo- 


= — Dekendant refuſed to deliver up the Kings; and it 


Ccc2 Ano- 


of . 


— x 8 33 I Won moan 
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Anonymus. Mich. 2 Ann. B. R. 


net) Idigment was remov'd by Certiorart, and upon the Aua 
to quaſhan 1 ing the Certiorari, a Recogntzance taken; and now $444 
Indiftment moved to quaſh the Indiftment; but it appearing that the gy, 
remov'd by ogntzance was foxfcited, the Court would not hear the gy, 
after the Re- tion. Holt C. J. ſaid, The Pyattice was, 02 ought to be not, 
— altered by the late att z befo2e that the Dekendant came (ogy 
ſor feeds enough at any Time to move to quaſh, but Could not be alloy 
6 Mod. 245. tg do it now, after his Recognizance kozkeited by not carryingty 
> Eik 652, RECOW Down to the next Afſizes to be tried; and fo the ſany 
Rep. A. Q. Reaſon the Court refuſed to let him take any Exceptions, ein 


33- to the Certiorari 02 Return, 


Domina Regina verſus Daniel. Hill. 2 Ann. B.. 


( 27.) TaAvſtment fo2 that at ſuch a Day and Place the Defendar 


— 2 acndum Carolum Scot, ſervum five Apprenticium cujuſday 
;ociving _ oſephi Biſhop, extra Domum Shopam & ſervitium prædict Jof 
way en Ap- phi Magiſtri ſui diſcedere & ſeipſum abſentare illicite allexit pr 
og hls curavit & cauſavit ; & quod atunc & diverſis diebus antea illic 
Maſter. ſeduxit cundem Carolum ad 200 Carolina Hats, valoris, &c. d 
2 — bonis & catallis præfat' Joſephi extra Domum & Shopam ipſius |, 
Pop. 13213 J ſephi illicit capiend & aſportand' & ill adtune & ibidem injul 
op 132135 [ephi illicit P & e pO - eggs 
2 Roll. Abr. cepit recepit & habuit ſciens bona, &c. & præd' Carolum elle ſe 


105. vum prefat' Joſ. The Defendant being found guilty, it i 
3Salk. 191. moved in Arreſt of Judgment, That this was but a pubate I 
2116 99. Jury, fo2 which Caſe lies, and not in its Nature publick to mail 
182, 289, tain an JTndiftment. Treſpaſs will lie fo2 taking away ik 
Holt 346. Servant out of his ackual Service; but fo2 Jnticing, Cal? li 
only, and not Treſpaſs, 21 H. 6. 31. Alſo no Fatt is laid tol 
done in Purſuance of this Inticing; and as to the latter Pr 
about the Inticing to carry away the Goods, there is no Ven 
lald where the Goods were taken away: And Judgment was! 
reſted. And in the Caſe of the Queen and Collingwood, Me 
Mod Caſes 3 Ann. in this Court, which was an Indidment of the ſame 
288. ture, the Judgment was allo arreſted fo2 the ſame Reaſons, 


8. : ; „ 

Ante 7s. Domina Regina verſus Wyat. 2 Ann. B. R. 
oniradicin- 

dictable for R | 

negleting JF Nditment ſetting fozth, that one Naſh was conviited of D 


Duty requi- J ſtealing upon 3 & 4 W. & M. cap. 10. befo2e a Juſtie 


deseo Peace, and that the Defendant being a Conſtable, the — 
ca tute. 1 
Rep. A. Q. | 


53- S. C. 


it ds... aero 
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—— his Harrant to him to levy the Penalty, and that he had 
nid the Penalty, aud had not returned his Warrant, no2 made 
c retuth 92 Certificate at all, The Defendant was found 

nit, and the Jndi#ment removed hither by Certiorari. Et per 

[ved : 
N 15 the Conſtable is not named in the Statute, no2 ap- — 
walten to be the Officer to erecute theſe Warrants; yet the Ju. =o Lads ap 
ces mp command him to execute them; fo2 as at Common Juice, of 
w the E 


onſtables were ſubozdinate Officers to the Conſerva- 1 fk. 
ts of the Peace, fo are they now the p2oper Dfficers of the Ju. 
tices: Th? Conſtable of the Hund2ed may arreſt koz Breach of 
the Peace as well as a Petit Conſtable, 3 Cro. 378. and was an 
Hater at Common Law, notwithſtanding the Opinions to the 
contrary; and the Statute of Winton only enlarges his Authozi⸗ 
ty, Vide Hale's Pleas of the Crown. F fy 231, 

Alp, (here an Officer neglets a Duty incumbent on him, 
ther by Common Law oz Statute, he is fo2 his Default indicka⸗ 
We, Et nota; In this Caſe, the Indicment was not laid contra 
6mm Statuti, N02 need it Have been, tho' the Conſtable had 
deen named in the Statute; becauſe the Conſtable is an Officer 
of Colnmon Law, and when a Statute requires him to do what 
vithout requiring had been his Duty and he muſt Have done, 
t is — a new Duty, and he is indictable at Common 
Lab fo; it. | 
Ay, They held, he need not return the Warrant it ſelf, fo2 
hat (s not required; it may be neceſſary to keep ft fo2 his 
un Defence; but he muſt either return that, oz certify what 
e has done upon it; fo2 without this the P2ofecuto? cannot at- 
ain the End of his P2oſecution, and the Defendant cannot be 
charged; and in a Urit of Execution, where ſomething moze 
to be done upon it, an Attachment lies againſt the Sheriff it 
does not return the Mrit. Laſtly, They held, That contra 
ucem was Surpluſage, and could neither do Good noz Parm; 
(cauſe it was a Nonfeaſance. 


Domina Regina ver. Gould. Pal. 3 Ann. B. R. 


Aditment, fo2 that a poo} Boy being put out Appꝛentice to OS. 
the Defendant putſuant to the Statate, he vi & artnis te- Ged. 163 
i) to pzovide fo2 him. Et per Cur', Since we allow the Ju⸗ Ser. and 

5 Power to put out Appzentices, we muſt allow an Jndſ#- Zea 133- 
mt to! Diſobedſence, eſther in Caſe of not receiving, turning for retuſing 
, 02 not providing fo2 ſuth Appzentice, as the Law requires ; 70 provide 
dthe vi& armis is Surpluſage, | — 
Ante 66, 68. 
2 Salk. 491. 


Dom. 


— | r 
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Domina Regina werſ. Culliford. Mich. 3 Ann. 34. 
( 30. ) ER Cur./ Ik there be two Jndifments againg H. fh the 


— wand ſame Thing, as if one be found by a Cozoner's Ingurf 
— 7 5 and another by the O2and Jury, and H. is acquitted upon one. 
ver bee try Yet he muſt till be tried upon the other, to which he may fend 
on both ar the kozmer Acquittal; but the Alage of the Old Baily is, an 
once, indeed ſo is the faireſt Courſe, to try him on both Judiamens 


3 Salk. 39. 
3. .at once. 


6 Mod. 219. 


Domina Regina verſ Pierſon. Trin. 4 Ann, Bl 


1 —— found at Hicks's Hall, fo; that the Defendant fi 
lies for keep- 1 communis lena ac male diſpoſitas perſonas in Domibus lap 
ing a BaWJy- NATIDUS convenire & Scortationes & Fornicationes committere Pr 
wes . — ſuo Jucro proprio illicite procuravit: Upon Not guilty pleaded 
Communis the Defendant was convitted, and Judgment againſt her; an 
Lena, &c: now a TUrit of Erro2 was brought, and the Judgment reve 
289, 311. ed. The Court agreed, 1ſt, That ik a Lodger, who has 6 
— 2 ly a ſingle Room, will therewith accommodate lewd People tt 
3 = perpetrate Ads of Anclcannels, ſhe may be indifed fo) Keeping 
1 Keb. 635. Aa Bawdy-Houſe, as well as if ſhe had the whole Houſe, 20] 
— 3 That one may be indif#ed fo2 keeping a Bawdy-Þouſe ; but a bart 
A Solicitation of Chaſtity is not indſfable, juſt as it is alan 

to ſay, a Woman keeps a Bawdy-Houſe ; but not to ſay, She i; 


a Whoze, . 


Dom. Regina ver. Atkinſon & al. Paſch. 5 Ann. B! 


( 32.) —— was againſt A. and others, fo2 that being Rece 
Two may be 1 vers of the Queen's Tax, they did colore Officii ſui erty 
ied for Money from ſeveral Perſons, Upon a Motion in Arreſt 
Extortion ; Judgment it was held, That two Men may be indiffed jointiyfi 
— a Battery oꝛ Extoztion ; becauſe 'tis a Crime at Common Lan 
Trade not Of which they might be jointly o2 ſeverally guilty. But as! 
being ap- the Caſe in 2 Ro. 81. 1 Ven. 302. they admitted that, viz. Chi 
PRotl. Abr two Men could not be fndif#ed jointly fo2 exerciſing a Trade, ni 
$1, 116. Having been Appꝛentices; fo2 not being Appzentices, is that u 
3 #ed. 739 occaſions the Crime and Foxfeiture, and that muſt of Neceſ 


be ſeveral. Judgment fo? the Queen. 


Domin 
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_ 


Domina Regina ver ſus Jennings. Trin. 7 Ann. B. R. 
IR James Mountague moved to quath a Convitton of Deer⸗ (33. 
into a Glover's Voule, and finding a Deer-Skin, asked him how — — 


je came by it; the Glover ſaid he bought it of J. S. who not gi- Pecr's Skin 


ung a good Account of himſelf, was convitted. And the Court by con- 


jeld, Chat the Juſtice might enter and convit the Perſon that Reg. A. Q. 
could diſcharge Himſelf by a Sale. 


Domina Regina verſus Barret. Mich. 9 Ann. B. R. 


Convition of Deer⸗ſtealing being returned on a Certiorari, ( 34. 
the Objetion was, ul, That the Conviitton appeared to be l terme 
a ear after the Day of the Inkoꝛmation; but it was held ſum: due Time, 
cient that the Infomation be pzoſecuted within a Pear after the Coovition 
fat; fo that is a good Commencement of the Suit, and it is — 
from that the Computation fs made in all ſuch Caſes. 2d Obj. afzrnars. 
It is ſaid to be in quodam loco in ambulacro Chaſez, and this 
. may — — on —— ot of it, ſed non allocatur, foꝛ it 
muſt be intended tha ak was Part of the Chaſe, 
Place Part of the Malk. 3d Obj. No due —— = — — of 
lecatur, the Defendant having appeared: Jn a Mandamus it mug dummons in 
pear that the Party was ſummoned, becauſe he is to loſe his Convittions 
Freehold, and it is a Courſe of pzoceeding by Common Law. Pon 428,483. 
wherein no Appeal ties; otherwiſe in Convictions, which are a 
P1oceeding by the Statute, in which the. Dekendant appeared 
and that Appearance will aid the Want of Summons : So it was 
eld in Peache's Caſe, and all the Pꝛecedents are ſo. 
4th Obj. Quod convictus eſt & forisfacict ſummam 20 l. juxta — 
ſarmam Statuti, without making a Diſtridution, which ought to zart for- 
bol to the Party grieved, 10 J. to the Pooz, &c. But the moja 
Lurt held it was well enough. It is enough to ſap, Quod con- N. B. Mich. 
ict. eſt & torisfacict juxta formam Statut', fo; by the Statute he 4,S** i 
$ only to foꝛfeit in caſe He has Goods, which is conditional. any — 
Iot abſolute, and by Parker C. I. the Mods juxta, &c. quallky Exception 
. Et per Cur, The Judgment in ſuch Caſes ſewom makes a 1% „ Error 
Oiltibution; and it has been a Quettion, Whether convict. eft in di 
x not enough of it ſelf. Vide Rex verfis Chandler, ante pl. 23, warien upon 
ith Obj. This Convittton is pardoned by the late ad of ge- — pd 
al Pardon, being not a final Judgment. Vide Dy. 322. Tg Star. gives 
ch it was anſwerey by Serjeant Pengelly, ift That this 18 lte ibeln- 
002! than an intertocutozy Jud hat it i 9 former and 
2y Judgment, and that it is a compleat the other for 


the King. Whether Conviction of Deer-ſtcaling pardoned by AR of general Pardon ? 
and 


min 


ealing on 3 & 4 W. 4 M. taken by a Juſtice who entered 223 4 w. 


ſod it; ko: the Statute might be eaſily evaded, if the Deer-ſtealer *15227-5-©- 


A—— — lt... n * ab 
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Battery im- } Battery; ſetting fozth, That they Vi & Armis inſultum f 


— 1 
Cro. ac. 335. nd a final Judgment, becauſe a Writ of Etro! lies on it, 


© Buld. 482, PE argued that it could not be pardoned: ff, Becauſe it ig a 50 
Cro.Jac. 155. fefture to the Party grieded, and he hath an Intereſt in the ; 
—_— 9, nalty, and it is Part of the Judgment. 2dly, Becauſe th 55 

lock. 238. niſhment of the Party in this Caſe is by Way of Satigfazjgh 


* 


Noy 91. not foꝛ Example, like the thꝛee Years Impꝛilonment by the Stamm 


de Male factoribus in Parcis. 2 Inſt. 200. 3 Inſt. 171. 5 Co. 51 
not like 1 Cro. 46, 47, 198. 11 Co. 65, 66. 3 Cro. 338, 1 Mad 
34. 3 Cro. 82, 83. Adjournatur, 


Domina Regina ver. Williams. Mich. 10 Ann, RI 


1. £35) JP Ndictment againſt Husband and Wife fo2 keeping Commyy 
— 2 . Domum lenocinii, Anglice a common Bawdy-Houſe. Upgy 
ron and A Motion to quaſh it, the Objedion was, That the Keeping; 
Feme for Houſe could not be the Keeping of the Wife, any more than iti 
Bandy, the Keeping of the Servant: But to this 'twas anſwered andre: 
_— + ſolved by the Court, That the Mike may be gullty and commit 
: 3.8. © © a Crime with her pusband, and that that Crime is joint and 

veral. -Pusband and Wife may commit a Treſpaſs, Purdn 
ne. Treaſon. In Dꝛ. Huſſcy's Caſe, Baron and Feme were indi 
Ante pl. 31. of a Raviſhment of Ward, and the Wike was found Cuilty 
„ K. lob. 95. Keeping a Bawdy-Þouſe is a common Nuſance , ay 
$: Q. the Jndiftment fo2 Keeping is a Charge againſt them kon thi 
2 Rol. Rep. uſante. The Keeping is not to be underſtood of having oz run 
_ ing in Point of Pꝛoperty; fo2 in that Senſe the Wife canno 

keep it, but the Keeping here is the governing and managing! 

Houſe in ſuch a diſozderly Manner as to be a Nuſance, and t 

Uiife may have a Share in the Management 02 Government of 

diloꝛderly Houſe as well as the Pusband. 2 Ro. 345. 3 Ke. x 


1 Keb, 575 cited. 


Domina Regina ver. Ingram & Ux. Hill. 10 Ann. BI 


( 36.) INcdictment againſt the husband and Alke fo2 an Aſſault ar 


li Aſ- | 
. cit verberaverunt, vulneraverunt, &c. Upon Not gullty plead 


the Jury found both guilty; and now an Exception was tale 
that inſultum fecit being the ſingular Number, could refer onl 
to one of the Defendants, ergo it was uncertain which vi 
2 Xeb. 5!- charged, and both could not be found gullty. Parker C. J. © 
2 Show. 93, Indiſtment would have been very good, tho the inſultum fecit hi 
** been left out, and it had alledged only Vi & Armis verberait 
vulneraver', &c. faz there cannot be a Battery and Cound 
without an Aſſault ; tho' there may be the latter 1 


1 


ictments, Informations, Inquiſitions, &c. 385 
nr. In a civil Adlon, where one Part of the Declaration 'f an Offence 
rn nd the Jury find intire Damages, the Judgment muſt be anten ih 
reſted, becauſe the Court cannot appoztion them; but in Jn- ladi&menr 
+nents the Court aſſeſs the Fine, and they will ſet it only ac- be **!!14i, 
o thoſe Facts which are well laid. Jf an Offence ſuffi- OS 
aintaln the Jndiftment be well laid, tis enough. Ak. rad: ill lai, 
Ads, in Trinity-Term following, Judgment was given a- en 258. 


unt the Defendants. 


amina Regina verſus Cranage. Mich: 11 Ann. Co- 
am Parker C. 7. At Niſi prius in Middleſex. 


NMitment, That the Defendant with others at the Pa (31. 
St. Giles in the F ields, riotoufly aſſembled, & . 1 BELLY 
um cujuſdam Saræ S. in domo manſionali eujuſdam David James pkg 
zit & intravit, and thirty Parvs of Stuff took and carried of 5. in be 
jay, Upon Evidence it appeared to be the Banſion-houſe of 3 
wd Jamſon, and not James; and the Chief Juſtice held, That 8 
is did not maintain the Indictment like 2 Ro. 677. Treſpaſs Eridence. 
heaking his Cloſe in Calvering, in quodam loco vocat' Cal- the th ife of 
feld, abutting South on a Pill in the Tenure of J. S. the Jamſon, does 
antiek muſt pzove the whole Abutment, even its being in the un gien. 
ure of J. S. De cited the Caſe ok the Queen againſt Sudbu- mens. 
Inditment fo2 an Aﬀault and Battery laid as a Riot; two 
t acquitted, and two found guilty; and all were acquitted 2 Roll. Abr, 
the Crime was the Riot, and the whole Charge alleged 
der that Specification and Deſcription. So of the Play⸗ 
uſe; Jnditment fo2 acting a Play and ſpeaking obſcene Wozds 
uch a Pariſh, in a Play⸗houſe in Lincolns-Inn-Fields ; if there 
to Play-IÞoule tn Lincolns- Inn- Fields, the Defendant muſt be 
uitted; fo2 tho the Wo2ds are not local, yet theſe are made 
One may make a Treſpaſs local, that is not ſo. Ik the 
faking had been alledged in Lincolns- Inn- Fields, then it had 
[laid as a Venue; but here it is otherwiſe, fo2 here it is al- 
ſ as a Deſcription where the Play⸗ouſe ſtood. In the Tar. 
pal Caſe, Part is local, Part not local; the Cubiculum is "Mm 
112 yrs way away is not local; but then all 
one intire 

[ener divive them. Fat under one Deſcription, and 


D d d IN. 


W. & M. B. R, 
4s Dilliſton. _— "rae 
Intr. 


Manor, that 


Surrender pyeſen 
at if on a mes not to 
f a Mans? was, * COTS Surrend 
ſtom o Pꝛotlamations, ſeize as foxte ir. an Infant, 
l comin, 36 Low all e ITS, 
ey appears tie Proclamations we Holt C. — I Fine; am 
"EI died; th the Lo2d leized. L o2d wo Surrendern 
threeProcls- not becauſe oth the Infant, te; and that, 
Tenement is bound; ious of the NL, 208 Eyre and 
forfeited. Ine ot the For ontinues till e But Dolben, h Infant 
ane n om the Ct; only q inten ll Penn 
» =>" Forfeiture, 3 ſhall 1 — expzelly. — i 10 1 0 
: Mod. 221, ory, contra. f it had been he had been boun an the 
[1 Roy be, and by oped as — of "it may _— 9 and 
nm heritance, ha 8 ng f 
Palo, 335 da makes his Ihe 117 ed 
Plowd. 360. a. cannot Occaſion iture ; fo2 the is the Infant u 
_m> due, 102 Forfeiture ; : Nor is to U. 
— ſuppoſe te of an abſolute 1 — - L Gen 
Show. A Cuſtom fo2 as fo t, the Ba ts as foifiit 
31, 32, 83, 0 he Cuſtom ; comes not, t Tenemen 6. 8( 
— 765. —— — Low ſeize __ 99. 2 _ ue . 
_ Command o 3 Leon. 221. Foxfeiture is 1 Tudamn 
- 0 i Leon. 100. uſtom, but the Erroꝛ on a 
- wa Vi is of ſuch a C leadings. In 
C. B. which was 


t 
leaded the 
efendant p was in 
ill, the D That it was 
Cn ns * Dunn A "1. Boney lent p 
fans may | wag within Age, tbe Plaintiff re 

buy Neceſa. 1 ſlarie 8, Viz. 10]. 


ries. 


feld 
The Dan 
iverſity. at 2 
at the Un ſpend at Flt 
a his Neteſſary —_— was 1 ; and Te 
ac. | 1 3 10 
DER. 5- rejoined, That it was lent him fo? 
Wo. 561. — hoc, that it | 
. 8 WM: * 
* S. C. | 
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an was found fo2 the Plaintiff, who had Judgment in OC. B. ne. 
o ow a Writ of Erro2 was bzought. Et per Parker C. J. baren Mo 
ihn which is put in Juue, is only, whether this Boney was vey wo buy 
nt the Inkant koz Neceſſaries, not whether it was laid out in — 
ceſarles. It may be bozrowed fo2 Neceſſaries, but laid out: ri. 52. 
n ſpent at a Tavern: A Feme Covert may buy Neceſſaries, Cre. Car. 

1 her ac ſhall make the Pusband chargeable , but che cannot 3 F104. 368 
row Poney to lay out fo2 Neceſſaries, So it is of an In- Cro. £1. 920. 
am; he may buy Neceſſaries, but he cannot bozrow Money toe! 16. 

w. fo2 he may miſapply the Boney, and therefoze the Law will 

1 truſt him, but at the Peril of the Lender, who muſt lay it 

it f02 him, 02 ſee it laid out, and then tis his P2oviding, and 
i Laying out ſo much Money fo2 Neceſſaries fo2 him, Judg- 
ent reverſed Niſi Cauſa. 


Inns and Inn-keepers. 


Parkhurſt verſus Foſter. Trin. 11 Will. III. B. R. 


Reſpaſs fo: Quartering a Dꝛagoon upon the Plaintiff (. 
to find him Peat and Ozink, and Hay and Straw foz 5 Mos. 427- 
his Hozſe, &c. Upon Not guilty pleaded, a Special Logger: 18 
Gerdit was found, that the Plaintiff kept a Houſe at lodge and 

ſom, & dimiſit Conclavia, Anglice Lodgings, talibus quales cu hs, 

6 accedebant propter ſalubritatem atris & potionem Aquarum, letting Sta- 
and that he d2effed Peat ko; his Lodgers at 4d. per Joint, Þ!< for noi 
d (old them ſmall Beer at 2d. per Pug, and alſo found them au j0o-keep- 

lable-room, Pay, &c. fo2 Poſes, at ſuch and ſuch Rates, and er withio 


1 being a Conſtable, quartered a Dzagoon up- $*.4& 5 


c. 13. for 

Setſcant Wright and M2, Cowper inſiſted on the 4 & 5 W. & — 
1. By which Soldiers map be billeted upon Inns, Live- — 
Fables, Ale-houſes, Victualling:bouſes, and all Houſes ſelling S. C. 

dy, Strong-water, Cyder and Mctheglin by Retail, to be 

m in the Houſes, and no others, and in no private Houſes 

alvever, And that this Tr of the Plaintif's docs partake 


of 


Inns and Inn-keepers, 


of the Nature of all of them; and it is a common and a pu 
Hoüle kept fo2 Gain. & 
Shower and Broderick contra. It is againſt common Right 

quarter Soldicrs on any Pan againſt his Will, and ie E q 
Petition of Right 3 Car. 1. and 31 Car. 2. c. 1. and therefoxts 
Court will not extend the Statute of the 48 5 W. & M. jy, 
Lodger is on ©quitable Conſtruction, and this is not a Houle within the Won; 
contra, ok that Ack. ff, This is not an Inn; fo2 there Sen tome jp 
_ vor. . are entertained on Acceſs, and the Jnn-keeper is inditaby jr h 
is Felony ; tefuſe. 2 Ro. 84. Kel. 50. Pal, 367, 374. Here People lady 
ſecus of oli A pꝛivate Contract; Here he is as a Lodger, there as a gy 
900 3, Ke. BY Common Law, if a Gueſt ſtole Goods from his Lodging 
Cro. Jac. twas Felony , otherwiſe of a Lodger. Ik an Attozney cum 
2:4 pl-4 to Town and takes a Chamber in an Inn koz the Term, jyj 
25% Hot a Gueſt, Mo. 877. Hetl. 49. Fitz. Hoſtler 4g, 2dly, 3 

is not a Livery-ſtable ; fo2 there is Accommodation foz hon 

only; here fo2 Þozſe and Owner. zdly, It is not an Alehoyſ 

no2 Victualling-houſe ; fo2 they ſell to all publickly, and inde 

are deſcribed, quod cuſtodivit Tabernam communem & comm; 
ny nit' & publice vendidit, &c. Weſt. Symb. 71. 
— * gf Holt C. J. when this Caſe was (et down fo2 the Bein 
Dr. & Stud. tion of the Court, gave Judgment fo2 the Plaintiff, and lu 
157 b. the Caſe was ſo plain, that there was no Occaſion ko; gil 


Reaſons, 


York verſus Grindſtone. Mich. 3 Ann. B N. 


2.) "Ty 
1. by leav- TY Eplevin fo2 a Hozſe ; the Defendant avowed the Taki 
ing bio ua IX and Detaining, fo2 that he kept an Inn, and the Plain 
becomes a being a Traveller came and left his Þozſe there, where he 
Gueſt; orber- heen kept ſo long, that the Keeping came to ſuch a Sum, tillÞ 
dead Thing. Ment whereof he detained him: Upon Demurrer the whole Co 
Yelv. 67. held, That Jnn-keepers were bound to receive and entert 
_ abr. Gueſts, and therekoze might detain the Goods of the Gueſs 
1 Rol. Rep. Payment; but the Chief Juſtice doubted whether the Pai 
$39 121, was a Gueſt in this Cale, becauſe he never went into the 
- Bul, 269. himlelk, but only left his Hozſe there, which the Jnn-keeper! 
not obliged to receive, and without an Owner did not receive 
an Jnn-keeper. Powell, Powys, and Gould contra, Chit 
Plaintiff is a Gueſt by leaving his Þozſe, as much as if he 
ſtayed himſelf, becauſe the Þozſe muſt be fed, by which the! 
keeper has Gain; otherwiſe if he had left a Trunk 0? d! 
Thing. Vide Cro. Jac. 188, 189, Noy 79. Latch 126. 


178. Mo. 471. 


INROLVE 


INROLME NT. 


Taylor verſus Jones. Mich. 8 Will. III. B. R. 


Deed may be inrolled, without the Examination of the (1) 
Party, upon P2oof by Witneſs that the Party deliver ⸗ Deedinrolled 
ed it, Godb. 270. Party died befoze Acknowledgment, ppg: of 
yet the Deed was inrolled. 3 Leon. 84. And if two ate tion. Where 
parties to a Deed, and one acknowledges it befoze a Judge, ft ue de Fer- 
nds the other; and at Common Law there was an Jnroliment es ledg. 
ro falya cuſtodia ; and 'tis the Pꝛadtice, That if a Pan lives ment of one 
in New-England, and would paſs Lands here in England, they bind, be 
vin a mere nominal Party with him in the Deed, who acknow: « Leon. 183, 
Idges it, and it binds, 184. 


Cro. El. 717. 
Dyer 220. 
2 Inſt, 674. 


Lady Anderſon's Caſe. Mich. 11 Will. III. B. R. 


7 Court made a general Rule, That all Deeds ſhould (.. 
be acknowledged on the Plea⸗Side in this Court, and not *= © 


. 1 and that the Acknowledgment ſhould be in 
We Court. 


Jointenants 


Jointenants. tg each during their Lives, and the Life of the longeſt Liver 0 


— — c 
— 239 * * — 1 * * * _ 
2 — —y - x. — — — — — — — — 
2 5 * * * 
_ 2 — 


Jointenants and Tenants in 
Common. 


Stedman werſus Bates. Mich. 7 Will. III, B N. 


Mod bd. TN Replevin the Defendant made Conulance as Vallif t 
the Counteſs of Salisbury, fo2 Rent arrear, fo? that |, x, 


ut. 1210. 
Parceners was ſeized and made a Leaſe, &c. and died, and the Ben. 
1 ſion deſcended to the ſame Counteſs ok Salisbury and jy 


Co.Lit.164-a. Siſter as Heir : On Demurrer the Court held this Connſance 
Combs. 347- naught; fo2 by Littleton himſelf, both Siſters muſt join, bath 
Caſes B R. take as Iþeir by Deſcent, and make but one Heir, to whom the 
86. Rent deſcends as one intire Inheritance. 


Ward verſus Everard. Hill. 10 Will. III. B. N. 


MED Intr. Hill. 7. Rot. 71 8. 
100 l. Rent 


to five equal i; the Defendant made Cognizance as Ballif to! 
3 and B. and ſhewed that Sir Robert Carr was ſeized in fer 
hold to them, Of the Locus in quo, and granted one Annutty oꝛ yearly Bente 
viz. 20 l. to 1 00 l. to A. B. C. D. and E. to be equally divided between then 


cen, ceeret0 have and to receive to them and their reſpetive Aſſigns, 2o| 


«rev 390 them; and that if any one died, his Share ſhould be equally n 
3 Mod. 209. ViDed among the Survivozs, and that A. and B. are the Such 
—_— The Plaintiff pleaded in Bar an Act of Parliament ti 
cannot avoy make void all Conveyances made by Sir Robert Carr, befo2e ful 
jointly. à Time: And Iſſue being joined, whether this Sꝛant was ma? 
82 befoze ſuch a Time, viz. April 1630. was tried at Bar, al 
341,637,651. found fo2 the Avowant ; and Pemberton moved in Arreſt of Judy 
Yelv- 23, 24-ment, That Tenants in Common could not join in an 4908! 
W.Jonc:207, but muſt avow ſeverally. Litt. ſe&. 317. And that the Gantt! 
5 Mod. 25. were Tenants in Common, and not Jointenants. The Call 
comb. 3:9, Cited on both Sides were, 2 Ro. Abr. 90. Sty. 211. 2 Cu 
Carth. 340. 1 Inſt. 180. Dy. 351. 3 Cro. 25. 1 Saund. 282, 5 Co. 55. 
2 B. R. per Holt C. J. The Wozds, equally to be divided, cannot * 
Hol 368, à Tenancy in Common in a Deed, tho' they may in a Call; , 


p 


Tointenants and Tenants in Common. 391 


11. 


, (1020s, to have and receive 20 l. a- piece, are an Explana⸗ 
u how the Woney on Receipt is to be diſtributed, viz. Sa: Roll. Abr. 


noch to one, and (0 much to another; but do not ſever the Gꝛant o. 
J + Rent; fo2 it is not ſeveral Rents noz ſeveral — 2 4 Leon. 187, 


2 Cro. 2 


Rent and one O2ant undivided. Ik they were Tena Cro. El. 330, 
— then each ok them muſt avow de —— N " 1. 5 " 
"7 not f02 1001. Ik one Copatcener grants a Rent of 10 * — a 
u Equality of Partition to the other two, viz. 10 l. ta one, and erl. 29. 

1, to the other, they have but one Rent, and the viz. is but 

mlanato2y. 2 Inſt. 169. b. which Caſe is not to be diſtinguiſhed, Grane to a. 
nd the Chief Juſtice ſaid, Ik a Man grants two Acres to A. d B. Hab. 
dB, habend. one Acre to one, and the other Acre to the other, K act 
je Habendum is void and repugnant. Hob. 172. And fo here, ober to B. 
hre the Gzanto2 has granted one Rent, it is repugnant to tel are 
every Wozds of the Gzant to make it ſeveral Gzants of lever 
Bents. Judgment to the Avowant. 


1 


Fiker verſus Wigg. Hill. 12 Will. III. B. RK. 435 


Where the 
Words, c- 


Opphold Lands were ſurrendered to the Uſe of A. B. qually ro be 

and their Þeirs, equally to be divided between — — 

t heirs reſpetivety, Gould J. and Tourton J. held this — 4 

nancy in Common, by Reaſon of the apparent Intent of the Denne. 

tles. [N. B. and ſaid, Chat twas here in the Caſe of an ter 4 bot 

5 which muſk be conffrucd acco2ding to Mills to fulfill the In⸗ notinaDeed. 

it; and in the Cale too of a Copyhold, wherein, to ſuppozt the en, 37% 

tention of the Parties, Limitations of Eſtates have been ad: . rb gg 
d, which are not allowed in Freeholds. 1 Ro. Ab. 67. 2 Cro, Penl - 36. 

. Pop. 125. 1 Saund. 151. 2 Vent. 365.] But Holt C. J. con- 1 

eld it a Jointenancy, fo2 that the Wozds equally, &c. impoꝛt 3 Salk. os; 

dur than was implied in the fozegoing Coms, i. e. to have ©< 

c, which they cannot dut have as Jointenants; and that Copy- = 


Is will not paſs by moze impꝛoper Wozds than Freeholds. fiel 369 


vt a Feoffment be to A. and B. equally to be divide, they are £1 + 


nants; fo2 they have the Land by one Title and Eſtate, and Venr. 365: 
ly to be divided, import nothing but what was implied be- z Mod. 20g. 

But if it be to A. and B. habendum one Doiety to A. and Ante 226- 

= to B. they are Tenants in Common, koz they have ſeve- : Roll. Abr. | 

| — and there muſt be ſeveral Liverſes, and the Habendum 89, go. 

T" at, But if it were habendum ten Acres to one, and 

l = Com. = Habendum would be void fo: Repugnancy. 

— — wided, he held that did not impoꝛt a Tenancy 3 Lev. 3 

— — their JPoſeflion muſt be intire & pro indiviſo; to! And. 198: 
tom a ccc me Deſtroy it; and it is ſtrange to create an E. , 
— — which implies only what would destroy it. Co Lie. 187, 

het Pal anmnon hold by ſeveral Titles oz ſeveral Rights, 5b. 

— eon is intire, At Common Law they were not 

Adele to mafe Partition. Ind therekoꝛe in ſuing a Writ of Co. Enr.415, 


"ot, the Party never thews whether he is Tenant in Com. '* 
mon 
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392 Juoint and Several. 


mon oz Jointenant ; the Poſſeſſion of the one is the Poſeggy 

the other, and he cannot be a Diſſeiſo2 without an actual 944, 

1 Hob. 120. Mo. 868. bete Heirs ly to 5 : 

2 Vent 336. A Devile to two and their Heirs equally to be divided. n 
Les 71. foxmerly look d on as a joint Eſtate, Vide Dy. 25, * 

3 Leon. 19. 19. 3 Cro. 330. Mom indeed tis an Eſtate in Common, an 

3 Co. 39. b. hy Fo2ce of the Tloꝛds, but that it appears to be the Intentin 
of the Party, that there ſhould be no Survivozſhip, q Der 

to two equally to be divided, habendum to them and the beirg g 

.. the Body of the Survivoz, is a Jointenancy. Style 211, 4... 
3 Laſtly, He ſaid, Jointenancies were favoured, fo2 the La 

6 Co. 1. loves not Fratfons of Eſtates, no2 to Divide and multi 
8 Co. 104 Tenures. [N. B. Mhilſt the Eſtate continues in Jointenangy 

there is no Alteration of the Tenure. But if you turn it un 

a Tenancy in Common, all the intire Services multiply.) Bu 


Judgment was given accozding to the Dpinton of the other mm 


Juſtices, 
— — Reading's Caſe. Hill. 1 Ann. B. R. 
Common = 
. Combe. CYNE Tenant in Common may diſſeiſe the other; but i 
nion. muſt be by actual Diſſeiſin, as turning him out, hindering 


of, IWR him to enter, &c. But a bare Perception of Pꝛofits is nt 
Ante 3oz. enough. Per Cur. | 


Poſt 423. 
Joint and Several. 
: Heydon verſus Heydon. Mich. 5 W. & M. BI 
8 | 
Two Part- | | 
ners, Exccu- 


Ry ment was againſt Coleman, and all the Goods bit 
the Goods, Coleman and Heydon were taken in Execution: dd 
tides was held by Holt C. J. and the Court, That the ® 
Moicty. tiff muſt ſeize all, becauſe the Moteties are undivided; fo! 
_ 174 he ſeize but a Poiety and ſell that, the other will have a Rig 
5.4, 8. C. to a Noicty of that Polety; but he muſt ſeize the whole, a 
Holt 302. fell a Moiety thereof undivided, and the Uendce will be Ten 
Comb. 217. in Common with the other Partner. 


tion againſt (O and Heydon were Copartners, and a-Jul 


I 


— 


Journeys Accounts. 393 


> . ES 
Robinſon verſus Walker. Hill. 1 Ann. B. R. 


N Covenant the Flaintiff declared, That the Defendant and . wy _ 
5. convenerunt pro fe & quolibet eorum, that they 02 either make « Cove- 
of them would lade ſuch a Ship, and pay foz the Freight, 8c. nan heit, 
The Defendant pleaded in Abatement, That other Covenantozs <1; b. 
were in full Life not named, and pꝛaped Judgment of the: Co. 10. 
it: And it was agreed by all, That Obligamus nos & utrum- 5 O0. 53» 

e noſtrum in a Bond is joint and ſeveral, Sed pet Holt C. J. 4.13.8 c. 
Chere is Diverſity between A. & B. conveniunt & quilibet eorum 3 Leon. 260. 
avenit, and A. & B. conveniunt pro fe & quolibet coram ; fo? 8 69, 
in this firſt, quilibet corum convenit erprefly ſevers the Lien, 

hut pro quolibet eorum feems to go to the Thing to be done, 

10 e, Chat they both 02 either of them voin 09 lt: Sed re: 

qui Juſtic. contra, and Judgment was, That the Defenvatrt 

hould an{wer over. 


mo 


Journeys Accounts. 


ltobb ver. Thoroughgood. Mich. 9 Will. HI. C. B 


HE Ceſtatoꝛ made A. his Executoz till his Son came Where one, 
to Twenty-one: A. bꝛings Debt, pending which'the Son vor Pony ©» 
came of Age, Et per Cur, They'make but one Exe: may bare 
cuto2, and tis but one Erecntozthip, and therekoze fe « Wric by 
01 may bying a Writ by Journeys Arcortnts, foy he fo pꝛtby; 2 
Iertviſe had A. been Adminiftrato2 durante minori ztate of the 6Co. 10. . b. 
m; fo2 then he coming in by the O2dinary, and the Son by rene 
| Celtatoz, there had bern nv Pzivity. So ik the Teftatoz pi 5 e. 
ke A. his Erecutoz, wirh Condition that if he do ſuch-an At Winch Oh. 
hall be his Executo2; in this Eaſy A. is an abſollity Exech gag 
\ unleſs he determine his Office by his own At, and then B. Cad 428. 
not p{ivy to have Jonrneys Accounts. 2vly, A Writ bzounyzrs ©: 


dom Days after the Abatement” ok the firſt, is a recent 


E e e Iſſue 


Iſſue General. 


Holler verſus Buſh, Paſch. 9 Will. III. BR, 


15.5 N Treſpaſs, the Defendant pleaded and ſhewed a Right in jj 
—— . Biſhop of Salisbury by Pꝛeſcription, to grant Repleyin; j 
was theHorſe ſuch a Mano, and that the Poꝛzſe in Queſtlon was the 
of J. S. and Pozſe of J. S. a Stranger, and that the Plaintiff cepit 4 


the Plaintiff - mparcavit Equum predict. and that by Qirtue of a Replevin th 
pounded ir, Defendant took the ſaid Hozſe, &c. And the Court held thi 
anc, De- Plea no moze than the General Iſſue, fo2 it does not ſo much a 
him by « Re- udmit a Poſſeſſion in the Plaintiff; fo2 the Taking and! 
plevin, &c. ngtunding gained no Poſſeſſion to the Plaintiff ; but the bog 
the General was thereby only in Cuſtody of the Law, and ſo no Colon 
Iſſue. of Aﬀion in the Plaintiff, otherwiſe perhaps, if it had been ee 
Ses g, pit & detinvit. 

Polt 580. 5. C. 5 Mod. 252. Carth. 380. Skin. 674. 3 Salk. 272. Caſes B. R. 120, 


Hatton verſus Morſe. 1 Ann. B. R. 


15 ER Holt Chief Juſtice, In Debt the Defendant may ple 


es we. | a Releaſe, becauſe it admits the Contract, which is 


cially in Af. Colour of Action, and pet he might give it in Evidence unn 
ſumpſir, or Nil debet. | 
giver mEv” So in Aſſumpſit, the Defendant may plead Payment, becauſ 


zeneralloe. ft admits the Aſſumpſit, and yet he may give it in Evidence e 
Oo. Lit. 28a. b Non Aflumplit ; ſo was the pꝛincipal Caſe, and ſo ruled. 


283. a. 
2 Roll. Abr. 682. E. 3 Salk. 273. S. C. Holt 395, 561. 


Sea verſus Taylor. Mich. 2 Ann. B. K. 


(„ IN Aſſumpſit, the Defendant pleaded, Quod ipſe perfoma 
ay rv omnia ex parte ſua performand'; and it was ruled, Chat ti 
amounts to amounts only to the General Iſſue. Quære, Fo? the Aſſumplt 
"ve General admitted, ſo that this is but a Diſcharge ; and quzre of the Ci 


GS jos 544 Ok Hatton and Morſe ante, if it be not contra. 


[7 


Iſſues and Profits. 


kion verſus Cole. Hill. 9 Will. III. B. R. Int 
Trin. 7 Will. III. Rot. 187. 8 
N a Levari Facias to lev Carth. 44t. 
I found by Jnquiſition upon — N of 55 L225 
— in Debt; The Sheriffs took the” Bealts Judg: 5 Mod. 109, 
tranger, Levant and Couchant on the Land of a pat 408. 
defendant; and in an Action of Treſpaſs againſt the Pla the 1dueofLands 
pp ko: taking theſe Beafts, wherein he juſtif laintiff yor  forfeired 
cart acias, the Court held, it, That by 1 ed under 5,70 47 
je Party fmmediately kozkeits his perſonal Goods, Dutlaw?y ion taken; 
. — in the King, and he does nat foxfeit — —— — 
$ Lands, 1102 Chattels real, till Inqutiſition taken: . of Inquiſition 
— Alicnation after Outlawzy, and befoze Ine — there. * Bar. 
on 2 — of the Pernancy; but if he — 1 76 iS 198. 7. 50. 
l have th quiſition, the Feoffee has the Eſtate, and 8 
þ ö — = Pꝛofits. Vide 21 H. 7. 19. Hard - the King by H. 7. 7. 
" Th =O 1. Cc. 22. 2 Ro. 159. Lane 5 1 1 17 8 
part Ne Cattle of a Stranger, Con: 46 
elm. 2. c. 32 _— koꝛ they are the Iſſues of the Land. Star 27%: I, 
v vere otherwiſe, 433. and the Land is Debtoz ; and if the Ca BR 
Land. and — he might dekeat the Ring of all by agiſti be Holt . 
is Caſe than f re 1s better Reaſon fo? their bein lab 1 r 
ant, and b 0M a Kent-Charge, which is 4 lable in 5 ' on 
7 ener * G2ant of the Tenant, 3dly, That if chard he — 
5 Sraſts may te take Tenant in Common with the Defenda 2 
ae Ls, the weg. re 
jon: , | E f vari Facias; 
* — by * eaſe fo2 Pears, py) ro the TE tee mg 
y avoid | | „and to [ 1 t Commoner, 
lp, 1 de droit bꝛought aq = CT till —o 0p ns 
5 his Feoffec « _ — fozfeited by a Juroꝛ and returned =_ by — 
(0! Was only T lavle, nay, he in Reverſion is liable if the — 
Aber fr he Inheritance itſelf is made D ervice fo2 iat. 
er it; otherwiſe of the Tſſues fozfet ebto2, and charged — oa 
| ozfeited, and returned upon Life, leviable 


Outlawzy, 
b. The Defendant oz his Heirs, Feoffee o2 Aftigns, cee 


is 


(C 0 


may 
t th 
plit | 


Cal 


liable as aimi 
as cl uming under the ſame Eſtate, which is charged with Rel. 
2 Roll. Abr. 
Eee 2 this! . 159. 


lan 
Lane 79. 


396 JUDGE. 
this Debt, but it ſhall not charge him in Reverſion 82 Remaings 
* fo2 the Foꝛteiture ariſes from a particular Dekault of the Tenant 
Poſt 408, and not from a Charge on the Inheritance. See moy of th 
Caſe, Title Juſtification. a 


* 


D GC E 


Anonymus. Mich. 10 Will. III. B. R. 


1 ER Holt C. J. The Yayo? of Hereford was laid by j 
_ 25 peels, fo2 ſitting in Judgment in a Cauſe where he hi 
Ante 201, ſelf was Lefſo2 of the Plaintiff in Ejectment, tho he | 


the Charter was ſole Judge of the Court, 


Groenvelt ver. Burwell & al. Trin. 12 Will. III. BI 


Tow) HE Cenſo2s of the College of Phyſicians in London 
Ante 144, impowered to inſpeck, govern, and cenſure all J2aftiſcrs 
200, 263: Phyſick in Civitate London, and ſeven Miles round, ( as toy 
60 b. nifh by Fine, Amerciament, and Impꝛilonment; they convil 
10Ce.103-a- Dy, Groenvelt of adminiſtring inſalubres Pillulas & noxia Me 
Br. 13. b. camenta, and fined him 20 J. and twelve Months Jmp2iſonmen 
11 Co. 43. b. accoꝛdingly the DoFo2 was taken in Execution upon this s 
Vyhere H tente, and bꝛought Treſpaſs againſt the Officers and the Cenlq 


acts as a 


Judge, bis And it was held by Holt C. J. 
at isnot 1}, That the Cenſo2s have a judicial Power; fo2 a Polict 


traverſable. 


Cro.Jac.314. EXQmine, convit and puniſh, is judicial, and they are Judges 
: Bulft. 64. Recom, becauſe they can fine and impzilon. 2dly, That 
Otherwiſe of Judges of the Matter, what they have adjudged is not un 


an Officer, as 


Conſtable able, and the Plaintiff cannot be admitted to gainſay whit 
commitrivg Cenſozs have (aid by their Judgment, viz. That they welk! 


for thePeace. 


Dyer 60. lubres Pillulas & noxia Medicamenta, 43 E. 3. 17. 9 E. 4 
pl. 23. 69. 12 Co. 24, 25. But ik a Conſtable commit a Man fo? a 51 
pr29: g, ok the Peate in his Pꝛelente, when there was no Breach l 
117, 18. Br. Fa, Impriſ. 8. 3 Salk, 265. S. C. Carth. 421, 491. Caſes B. R. 245 


Holt 184, 395, 336. 9 
1 
: l 


— — a y a 
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=, that may be traverſed; fo2 he is not a Judge, noz2 does Cart: 19. 
"2 by judicial Authozity, tho he has Power to commit ; fo2 he Berg. , 
docs not commit fo2 Puniſhment, but fo2 ſafe Cuſtody. But here 481 


p, Tho the Pills and Medicines were really Salubres Pil- Judge not 


anſwerable 


nent, in a Yatter of which he has Jurisdition : Jt would expole _ 9. 

he Juſtice of the Nation, and no Pan would execute the Office, Peg. 7 
yon Peril of being arraigned by Acton 02 Indickment fo2 every Rol. Abr. 
Fe he pꝛonounces. Ik a Juſtice of Peace recom that up-? Keb. ... 
1 his Uiew as a Fo2ce, which is no Fozce, he cannot be dꝛawn ! M04. 11), 
1 Queſtion, either by Action oz Indickment. 12 Co. 23. And in 147, Ke. 
e:7 All, 19. a Judge of Oyer and Terminer, where the Jury Ks 35. 
gud and pzeſenteDd a Fai to be a Treſpaſs, cauſed their finding : Jon. 14. 
be entered as a Felony, and yet could not be puniſhed by In⸗ —_— 
ment, 02 otherwiſe, becauſe he was a Judge of Reco2d, and Nb s 
c Indictment againſt him was to defeat his Reco2d, by averring 2 Eulſt. 64. 
gainſt what He did as a Judge of Recozd. Vide 1H. 6. 4. 

E. z. 30. See Vaugh. Buſhel's Caſe, 1 Mod. 184. 2 Mod. 


18, 


Nood verſus The Mayor and Commonalty of London. 
March 2, 1701. In Error. 


3. 
n Mayor and 
\ T Guild-Hall, Debt was bzought in the Court of the Bays? Commonal: 


and Aldermen of London, fo2 the Penalty of a By-Law * ** hangen 


ade by the Common-Council of the City; the Penalty was Pen. ner of 
©, of which zoo J. was by the By-Law to be foꝛkeited to _—_— 


themleIves, 


0 ak the Yayo? and Commonalty of the ſaid City: Judgment but they can- 
jus giben againſt the Defendant, and he bzought Erro2 befoze vor be ſued 


mmfioners appointed to examine thoſe Erro2s, viz. Holt Mager 


1, Ward C. Baron, &c. And it was held by Holt C. J. to Court; o- 
lch the reſt agreed, iſt, That the Papoz and Commonalty erziset 


the Mayor 


rt make a By-Law, and limit the Penalty to be forfeited to cours v2 35. 
Jenlelves; becauſe there is no May to infozce Obedience, but vered- 

P Puniſhment, which muſt necefſarily be either pecuniary oz coz- gn, 
Nl, as Impꝛiſonment, which is not legal, unleſs there be a Mod. Caſes, 
im te warrant it; and the diret End the By- Law ſeeks, is Ke. 503 


1 Lev. 15. 


nete than Obedience, her vega 
Alp, Hot 749, 
ä 


— 
398 SUD G KE 
» Roll. abr: adly, That it might be ſued fo2 in the Court of the Hyd dd 
* Aldermen, ik the Yayo? could be ſevered, and the Court held h 
fore the Aldermen: Thus the Chief Juſtice of the Common Piz 
may bꝛing an Action in C. B. but then there muſt be a ſpetial &, 
try, viz. Placita coram Johanne Blencowe milite, &c. onutting th 
Chief Juſtice, otherwiſe it would be erroneous, 8 H. 6. 81 Sit 
ſo it is good, fo2 the other Judges are a Court without him: $, 
a Judge of the Common Pleas cannot take th Conulante uf 
Fine in his own Caſe. | 
Poſt 426. 3dly, That if the Papo; was an Integral Part, ſo ag ther 
> Rai. Abr. could not be a Court without him, but it muſt be the Coe g. 
3% the Yayo? and Aldermen, it could not be ſued fo) there, j 
Co. Lit. 112, then the ſame Perſon was Judge and Plaintiff, Agent and pr 
— 1 Rep. tient, which could not be: Che Paſter and Conkreres of an bg 
21,117) ſpital are ſeized of an Sidvowſon; if the Church is void they my 
Dyer 394 pzeſent a Confrere, fo2 he may be ſevered, and yet the Coygy 
tion remains; but they cannot pzeſent the Paſter, fo? he is 1 
Integral Part, and the ſame Perſon cannot be Donoz and I 
nee: So if a Biſhop hath Lands in both Capacities, he canng 
Aion by give 02 take to o2 from himſelf, So of a Mayo?, fo? he is the 
—_— Head of the Coꝛpoꝛation: And if an Action be bꝛought by the Bag 
abares by the And Commonalty, and the Yayo? dies, the TUrit abates; fo 
Death of is the bead of the Coppozation, and by his Death the Conn 
e707 tion is ſuſpended 
Co.Lit.264.8. * : 
4thly, Tho' the Mayoꝛ abſent himſelf, and the Recoder ſits 
him, and that by the Cuſtom of the City, yet it alters not the Caſe 
fo2 tho' the Keco2der ſits perſonally, and it is perſonally his Judg 
ment, yet it is legally and virtually the Act of the Bayo: The 
Reco2der is his Deputy, and his Aﬀ is the Ac of his Superio) 
The Style of the Court is Coram Majore, &c. And a Ban can 
not ſue either befoze himſelf o2 dis Deputy. 
5thly, That the Caſe in 2 Ro. 93. Title Judge, pl. 14. was Lat 
but not fo2 the Reaſon there given: It was an Action byoughth 
the Mayo? befoze the Mayoꝛ; but it did not appear on the Fates 
the Reco2d that the JIlaintiff was Mayo2; fo2 it was bought 
him as J. S. and he was not Mapoz at the Commencement, by 
pending the Aﬀion became Papoꝛ; and it could not be aſlignt 
fo2 Erro!, becauſe it was not pleaded below; and it was on 
Erroꝛ in Faf, and could not be averred, no2 appear to the Coll 


obove without Averment, 


Jude 


M JUDGMENTS 

0 | 

7 

1 PON a Writ of Inquiry, either on Demurrer 02 Judg- _ (1. 
bi ment by Default executed the laſt Day of a Term, the de b, Day, 


Plaintiff may enter Judgment the 5th Day after, and excluſive be- 
not befoze : So where there is a UQerdi#, there muſt be 1338 
ur Days between the Gerdic and the Judgment; not that andi Sign | 
| all Caſes there can be a Yotton in Arreſt, as in the pꝛin⸗ ine of Judg- 
pal Caſe, where the Qerdit o2 Jnqueſt is the laſt Day of the "5c. . 
erm; but ill there may be a Writ of Erroz, and this Time s Mod. 191, 

allowed fo2 theſe Purpoſes ; and therefoze, after Uerdi# oz . 

irt of Inquiry, the Courſe is fo2 the Plaintiff to give a e , 

lle to enable him to enter his Judgment Niſi cauſa oſtenſa ſit 

contrarium infra quatuor dies; and in the pꝛincipal Caſe, 

recution was ſet aſide, becauſe it was ſued out the fourth Day 

ter the Term, the Writ of Inquiry being executed and re: 

ned the laſt Day, 


udg 
| f „ 
4 Anonymus. Paſch. 9 Will. III. B. R. — 4 
| Cal : J marries af- 
F a Feine Sole give a Warrant to confeſs a Judgment, and "Ss is 
Lan] marry befoze it be entered, the Warrant is countermanded, Show. 91. | 
ht og” aogment ſhall not be entered againſt Husband and UWife ; are z. 1 


2 Sa und. 21 Jo = 


that would charge the Þusband, 


Far. 53. 
ht h Cumber. 242. 
. by Co Lit. 3 10. a. 
) 


Cooke verſus Cooke. Trin. 9 Will. III. B. R. 


unte Impedit the Defendant pleaded Fiſnomer in Abate⸗ 0.3.0 
nent, and the Plaintiff demurred, —_ gave the — wwe, ary 
T; Sc. It was held, That in all real Ackions one cannot entered on 
«© -17gment upon a peremptozy Rule without Motion; and — 
maar d Aklons; otherwiſe in perſonal; but this ertends not without Mo- 


= in Watement, becauſe final Judgment is not given uon 


DL 


Duke's 


—— 


— OO IO—__ 
— 


— 


PGM E NTS 
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Duke's Cafe. Mich. 9 Will. III. B.R, 
( 4 ) Dorn was upon a Trial at Bar convicked of Perjury, . 


1.00 upon the Capias he was onttlawed ; and upon the Erin 
ra] Puniſh- 'twag moved, That Judgment of the Pillozp might be nie 
be given a. againſt him in his Abſence ; Et per Holt C. J. Tndgment Cann 
z«int H. in be given againſt any Man in his Ablence fo? a coopoxal Puri 
3 ment; there is no ſuch Pꝛecedent. Ik a Pan be outlaye | 
' Felony, Srxecution was never awarded againft the Felgy 6 
b2ought to the Bar. A Capias ad ſatisfaciendum Domino Ry 

pro fine is common, but there never was a Ulrit to take a 9 

and put him in the Pillozy; and fo fays Sir Samuel Aſtry yy 


Search of Þ2ecedents. 


Anonymus. Mich. 10 Will. III. B R. 


lodge: & Feme Covert, who lived by herfetf, and amen as a f 
confeſſed by 4 1 Sale, gave a Warrant of Attozuey to confeſs a Jy 
refuſed ro be MENT, &c. and afterwards moved to ſet afide the Judgment, | 


ſer aſide up- cauſe ſhe was Covert; but the Court would not relieve her, 
on Motion. put her to ber Wirit of Erroꝛ. 


Far. 115,139. 


Anonymus. Mich. 10 Will. III. B. R. 


( 6.) Motion was made to ſet aſide an Execution on a Judgm 
Where Judg- EX upon Suggeſtion of an Agreement between the Part 
feſſed up- made after the Judgment given, viz. That the Judgment ſh( 
on Tera, be upon ſuch and ſych Terms. Et per Holt C. J. Whet 
Se Notice Judgment is conkeſſed upon Terms, it being in Effect but at 
of them; o- ditional Judgment, the Court will lay their Hands upon it,! 
— ſee the Terms perfozmed : But where a Judgment is ach 
ment is ſub- ledged abſolutely, and a ſibſequent Agreement made, this! 
ſequent. no Map affect the Judgment, and the Court will take na Nd 

of it, but put the Party to his Action on the Agreement; am 
this Caſe the Agreement being only under their Hands, tis 


Gꝛound fo2 an Audita Querela ; and the Court cannot hold F 
of an Agreement upon a Motion. 


— 


—TUDGMENTS. 401 


Dom Regina ver. Fitzgerald. Paſch. 1 Ann. B. R. 
uE Defendant being convicted of a ſcandalous Libel, , (. 


Judgment was given againſt him to pay 1e Marks Fine, — 
d go to all the Courts in Weſtminſter with a Paper in his Hat. ume Term, 
x Chancery he behaved himſelf impudently, and juſtified his Ok- ai ment i 


niſhment ia- 


ice; fo2 which Reaſon the Court increaſed his Puniſhment by creaſes. 
mpziſonment. 


Anonymus. Paſch. 1 Ann. B. R. 


F a Judgment be below fo2 the Plaintiff, and Erro; is bꝛought, (8.) 
and that Judgment reverſed; pet if the Recozd will warrant Want gad. 
the Court ought to give a new Judgment koz the [Plaintiff : given on « 
it if the JUDgment be erroneous, and againſt the Plaintiff on — of 

e $erits of the Cauſe, that ought to be reverſed, and no new poſt 403. 
dament given fo2 the Plaintiff, Ik an erroncous Judgment Ante 262, 
given fo2 the Defendant, and 'tis reverſed, and the Merits ? i . . 
ear fo2 the Plaintiff, he ſhall have Judgment: Ik the Me- 1 Mod. CO 
5 be againſt the Plaintiff, the Defendant ſhall have a new Fer. 3. 
dgment, So it is in the Exchequer-Chamber , fo? they are to 

fon as well as to affirm oz reverſe it. 1 Rol. Abr. 774. pl. 1. 


0, Car. 443. Hob. 194. 


Duke of Nortolk's Caſe. Trin. 1 Ann. KEE: 7 (9.) 


Far. 39. S. C. 
| Verdict was given in Eaſter-Term, and befoze Judgment Justen 


ligned the Plaintiff died. Et per Holt C. J. That ſhatl not Flag 
der the Judgment being entered, pꝛovided it be within two 2 
ns after; and the Statute of Frauds and Perjuries only within tue 
ures the Time of ſigning ſhould be entered on the Roll; Terms after 
that is only foz the Benefit of Purchaſozs; fo2 if Judg: — 
it be ſigned in the Uacatfon, yet tis entered as of the Term Far. 68. 

"re; and none but a Purchaloz ſhall be admitted to ſay, it <%=>**-156, 


ligned as of any other Time; and tis the Courſe of the; Selk. 216, 


„ nt to let all Things b Ke 

FT T3 hings be done in the Uacation, as of the = „ 
Mod. Caſes 
191. 
Holt 400, 


Atwood 


— S A 
— tt r 22 


Attwood verſus Burr. Mich. 1 Ann. B . 


(ie) IN an inkeridꝛ Court the Plaintiff demurred on 


1. 1 the Det 
1 „„ dant g Plea, and che Entry of the Judgment fo) the Pam 


a Deinurter on the Demuttet was, 1deo confiderat eſt, &c, and not lad; 
© a Ples ulual, Et quia videtur Cur hie quod placitum predic yy 
molt been. Defendentis minus ſufficiens in lege, &c. And now this Tude 
Et quia vi. ment was reverſed fo2 that Cauſe ; fo2 when a Demurrer ig j 
derur Curiz ed, the Court ought firſt to determine the Matter of Law, why 
quod Pee" ther ſufficiens 02 minus ſufficiens, befoze they pzonounce Tudgnen 
$.C. 2 Salk. and by this Judgment it does not appear that they veterming4 


led. 397. Matter of Law before them. 


Ante 89. S. C. Far. j. Carth. 447. 3 Salk. 369 Lilly Ent. 225, 403, 890. 


( 11.) Cutting verſus Williams. Hill. 1 Ann. B. R. Vide this ci 
| itle Action ſur le Caſe ſur Aſſumpſit, pag. 24. pla. 8, 


Anonymus. Mich. 2 Ann. B. R. 

=O. 
confer jude- IF a Man be arreſted upon Pzoceſs ex Communi Bay 
ment given 1 9} anp inferio2 Court, and gives a Garrant to conf 
e a Judgment in this Court while in Cuſtody, no dun 
% being there preſent, we can examine and ſet aſide this Ju 
5 Mod. 144. ment; otherwiſe where it is to confeſs a Judgment in and 


Mod. 1. 
Mod Caf 85. Court. 


Calc ant. 11 Fo 


Siſted verſus Lee. Mich. 3 Ann. B. R. 


(13. PON Payment of Coſts, the Court will fet aſide a 
Setting alide 1 ment, tho' it be regularip entered, ik the Plaintiff hath 
Juegmen"- Toft a Trial; and fo is the tommon Conrſe in C. B. 


Anonymus. Paſch. 4 Ann. B. R. 


(14) HE Defendant, againſt whom Judgment was teccob 
_— brought a Crit of Erro2, and afterwards got a Rein 
reutaricy to the Maſter to examine the Regularity of the Judgment 
after Erfor the Court upon the Maſter's Repozt were of Opinion, Che 
brougbt. pzinging the Writ of Erroz the Judgment was admitted tl 

regular, and that he ſhould not examine that now; and the! 


was diſcharged, 


I 


* 


UD 403 


— 


— 


Phillips verſus Berry. Trin. 6 Ann. B. R. 


x Ejetment, Judgment was given in B. R. fo2 the Defendant; (,) 

i (Urit of Erro2 was bzought in the Houſe of Loꝛds, who re- 1 ff K. 
verſed the lald Judgment; whereupon the Plaintiff applied to the be reverſed 
Court of King's Bench to enter up the Judgment given by the 6 he 
Houſe of Loꝛds; and twas urged, That a Judgment muſt be ge, jude- 
ben either by the Lo2ds, oz by this Court: That the Lozds mcoomuki be 
cquld not, becauſe they have only the Tranſcript of the Reco2d Cs fge. 86. 
lebe them; therefoze this Court muff, leſt there ſhould be Defet Koy 129. 
of Tuſtice, like the Caſe of Shaldoe and Ridge, Yelv. 74. Jn Treſ⸗ — 16; 5 
naſs, Judgment in B. R. was given fo2 the Defendant; Erroꝛ was _ SC. 
bought in the Exchequer-Chamber, and the firſt Judgment was Hol: 402. 
reverſed, and the Recozd returned in B. R. The Court of B. R. 
nie Judgment quod querens recuperet, and a Pyecedent was 
ſewn in Winchcomb's Caſe, where the ſame Courſe was taken. 

Yolt C. J. The Douſe of Lo2ds have, in Judgment of Law, the !f Judgment 
very Recozd befoze them; [Sed Quar. de ceo, Car. 1 Sid. 236. il fed Pe 
dit, Que dett gift in B. R. pendent Error in Parliament; que ne Special ver- 
poet eltre, ſi le very Record eſt remove. 1 Rol. Abr. 75 3. pl. 10.] 40 be re. 
Fo the Writ of Ectoꝛ ſays, recordum & proceſſum, and not tran- Pachequer- 
Wrptum; and he took this Difference, Tf Ejetment is bzought in Chawder. 

K. and upon a Special Uerdii Judgment is given fo2 the De- gan Are 
ant, and this Judgment is reverſed in the Erchequer:Cham: tbe — 

t, that Court ſhall give Judgment and enter it; but had it been Judement;: 
un Demurrer, this Court ſhould have entered the new Judg⸗ andre 
ent, becauſe the Erchequer-Chamber could not have awarded Ante 401, 
Writ of Inquiry of Damages: Further he ſaid, Ik Judgment 105 ' 
firſt given fo2 the Plaintiff, and that be reverſed in Erroz, the 2Saund. 256. 
ffendant is in ſtatu quo thereby, and no new Judgment need be len. 310. 


rn. Vut if the firſt Judgment was given foz the Defendant, . K. 
(at) WWD that is reverſed, a new Judgment muſt be given to put the i Vent 28. 


Plaintiff in Poſſeſſion of what he demands: And the Court a- 42%" ©" 
reed they could not enter a new Judgment koꝛ the Plaintiff, be- Noy 129. 
ule when they have given Judgment on the Oziginal, they have! Rol. Abr. 
ted their whole Authozſty, and there is no Pꝛetedent that this 2 18. «4. 
ut eber entered a new Judgment, where the Judgment given 4 log 72. 
vas reverſed in Parliament: And afterwards Application was 14. 


* to the Loꝛds, and they entered the new Judgment. 


JURIS 


404 


JURISDICTION 


Stannian verſas Davis. Mich. 3 Ann. B. R. 


. | lace- t, in an Aﬀion n 
| R. gment in the Palace⸗Court, 

4. | Hate "in the County of Middleſer hy veer 
1 | aParllh, in th -Keeper) a Gelding, lan 
get — the Detenbark (being an Jnn-keeper) 
Holt 13. 


d him to be taken out 
| kept in his Inn, and that he ſuffere ; 
my ;* his Stable ann rin fo 1 — 5 ps 
Thing that OL as objefted as rro 5 ſhal's Court. Et x 
Git of the eb: And it wi Jurisdition of the Yar that eh 
ARion, muſt Þ 7 Actions in inferio? tion, ſhould appear to! 
eher Part of that — non, tails of fuch Patters = ma 

iction; * di ; 0 
June © ke ty —— of Damages, and might ; 
Matter ot . p L | | Marritao 

ravartion. - 1 remain. r quod Arm 
ve ante + yet NE hn calling the 3 * inte Juriſdifti 
e. „, amt the Loſs of” Bit of the Aion: otherwiſe fo! — | 
1 V. 50, b 7 | 2 0 | 5 . 15 in kepin 
1575136, nem, fo2 that is the © incipal Cale, the Negle — 
288, 209. © Thiek,. Kc. Ir 1 
> Lev. $5. the Gift of the caſure only of Damages. Judgme 
3 5 Wrong, and a Y 


| 1 Jones 448. 


Anonymus. Paſ. 4 Ann. In Canc. 


| = cloſe a Yoztgage t 
Bill was bzought in Chancery to lenden to the Jurisdifton 
„ — ol Sarke; the — Larke, Guernſcy, I | 
Chancery to the Court, viz. That the Laws of the Dutchy 
Chancery to the Court, overned by the deem were anti 
forecloſe were four Illands gove! d. That Bills to re cant . 
ortgage on it was objetted, : That Serjeant 

e e Bil e me mind the ae of them; Thar th 
the Juriſdi- , em kal. | 
Gon re chins had laid, he rem of the Iſland, and app it in Der 
Court, if the ſue in the Courts . at Chancery ag 
Perſon be bught to e it was ſaid, Th ed in Chan! 
Chancery On the other — Derfon be here, he may C — King 
rein Pele nam; That if tl County Palatine, oz in 

— tho' the Lands lie in a 

| I 


in rem. 


e if the C 
8 and the whole Jfland in Moztgage. 


Jury and Juror. 


Anonymus. Trin. 8 Will. III. B. R. 


Rule was made, That when a Maſter is to irike a Ju-, (7-0. 
ry, viz. Fo2ty-eight out of the Freeholders Book, he by the Ma- 
ſhall give Notice to the Attoznies of both Sides to be der, and the 
preſent, and if the one comes and the other does not, e. 

x that appears ſhall accozding to the anctent Conrfe ffrike out- Lin 127. 
'welve M and the Daſter ſhall ſtrike out the other Twelve koz him idantezoz. 

hat 18 ent. 5 


Anonymus. Mich. 8 Will, III. R. 


W* by Rule of Court the Bafter is ozdeted to ſtrike a Jury, in (* 
Caſe it be not expꝛelled in ſuch Rifle, That the Daſter ſhall | 
ke Foꝛty⸗ eight, and each of the Parties ſhall ſtrike out Twelve; 
he Paſter is to ſtrike twenty⸗kour, and the Parties have no Li- 
ty to ſtrike out any, n 


Anonymus. Pal. I Ann. B. R. . 
Far. 2. 


Pa Jury give a Uerdi# on their own Knowledge, they ought Oughe co ac- 
to tell the Court ſo, that they may be ſwozn as Witneſſes , Jun chat 
the fair Way is to tell the Court befoze they are ſwozn, that chey cangivo 


y have Evidence to give. — 


are ſworn. 


Juſtices 


— 


T 


— 


A 11 / I" deem, vp 

4 N o War ot Ke Joy: tors Ne 
— 

2 Ae © uftices 6 Peace. 


/ 


Anonymus. Hill. 4 Ann. B. R. 
r Gn) ER Holt C. J. The moſt regular Way fo; Juſtice 
11 I — — pꝛoceed upon the 14 _ 2. in removing a P00? pal 
Wt || on Statute to make 3 1 and Adjudicatiz 
WIL - A4 Car. 2. in and upon ake aWarrant under their Þands; 
il A 1 of Sh 
0 Seals to the de ch-wardens, fo convey the Perſons to theÞz 
1 | 0 geen 4 Car rich to which they/bught to be (cf, and deliver in the Reco x 
it 1 | 2 proprias manus intTTourt nert Seflions o be kept there amo 
1 "WP 7. ot? the Recows, to charge t Pai, anita Reco mop may be we 
| REV remanen by a general CeMtiorari to the es of Mate: H 
* 2 Broderick ſaid he had adviled the Juſtices in Surrey to do 4 


| Ace J ec 
L Zeke; M, Domina Regina wer. Yarringron Mich. 9 Ann. B.}, 


un ad mn LS. 

9+ i. 18 2 2 E097 1 Ndictment was found at the Seſſions of the Peace fo) foygi 
, for Forgery & a Letter in the Name of J. S. &c. and was bꝛought into f. 
eil lies not be- hy Certiorari, and upon Motion in Arreſt of Judgment the Con 
100 7 - br fore Juices held, That no Jnditment lay befoze the Juſtices of Peace | 


Dyer 69. Forgery; - fo2 their Power is created by Aﬀ of Parliament with 
pl. 9. Time ok Memozv, and they have no other Authozity than what 
thereby given them; and the general Wozds of their Commiſin 


De omnibus aliis tranſgreſſionibus & malefactis quibuſcunque, 
be underſtood of ſuch Crimes as they have Power over by the 


2 T. veral Statutes which created oz inlarged their Power: So lt! 
hs 2 pt. fo2 Perjury at Common Law; but Perjury upon 5 Eliz. is ind 


ll. 6 42. able befoze the Juſtices of Seflions, becauſe it is ſo appointed! 
114 | 0 mm the particular Pꝛoviſion of that Statute. 


Vide plus, Titles Poor, Orders, Seſſions. 


407 


USTIFICAT-LOm —© 


Atkinſon ver. Crouch. Mich. 2 W. & M. B. R (5 
png 


N Treſpaſs fo2 taking Salmon: The Defendanr juſtified the e in fr 
Taking the Salmon, being caught at an undue Seaſon, Want of 
under the Stat. 1 Eliz. c. 17. and that he was a Conſtable , Neis « 
and upon Demurrer the Court held the Plea ill fo2 Want sb Re 6. 
f hewing a Warrant, fo2 that the Conſfable could not inter- Cro. El. 148. 
eddle without Warrant, no2 the Lett without a Pzeſentment. Ante 107. 


3 Lev. 20. 


Naintiff had Judgment. Ero. Car 372. 


eeuerd & Ux' ver. Baſilee. Mich. 7 Will. III. B. R. 


WIN Treſpaſs by Þusband and Wife fo2 Aſſault and Battery on ,“ 
the Wife, the Defendant pleaded Son Aſſault demeſne of the airy Adult 
Wife, The Plaintiff replied, That the-Defendant was going inVeſenceof 
p wound her Þugband, and that ſhe Inſultum fecit to defend Watte bene. 
in, To this the Defendant demurred; and Carthew fo2 the 1 Sid. 441. 
defendant inſiſted, That Ioſultum fecit was naught, and to * Keb. 39. 


abe it, cited a Caſe, Trin. 21 Car. 2. Rot. 1821. where the De: r Oy 


1 Lev. 282. 


mant pleaded Inſultum fecit in Defence of his Poſſeſſian, which 35s pl 51. 
8s held ill, and that he fhould have pleaded Molliter manus im- Niger tue 
uit, Qued fuit oonceſſum per Curiam. But the Court ſaid Gs. 
js differed, fo2 that the Wife might juſtify an Aſſault in De- verf 

ace of her pushand; ſo might a Servant of his Mader; but . Re-t9: 
it Paſter in Defeuce of his Servaut, becauſe he might have 346. D. =. 

n Mon per quod ſorvitium amiſit. Tf the Deferdant was hold: Borer, 
up his Hand to ſtrike the Þusband, the Wife might make an kebald, bur 
lault to pꝛevent the Blow. But a Man cannot juſtify an QC: mut plead 
ult a Defence of his Houſe 02 Choſe, but muſt plead Molliter ber. Ke. 
anus impoſuit. Judgment fo? the Plaintiff, 


Swinſtcad 


(3) 


3,160: 295. 1 Time, & quouſque he paid 11 s. The Defendant pleadg 


z Salk. 219. Stat, 3 Jac. 1. c. 15. fo? ereiting a Court of Conſcience in Lo. 
In Impriten- don, and that tali die the Plaintiff was fummoned to app 


ment, Juſti- 


fication un- 


der Order of mũde an O2Der that he ſhould be carried to the Compter and in; 
the Court *f p2iſoned, quouſque he paid 7 s. Debt, and 2s. 6 d. fo2 Cote. 


Conſcience | BY . : | 
ro carry Virtute cujus ordinis he being an Officer took him and detaing 
Plaincifro him, Ste. Plaintiff demurred. Et per Cur, I" 


ill, bedauſe It, The Court of Conſcience ereited by 3 Jac. 1. c. 15, jay 


Impriſon- 


ment confe” to continue their P2oceſs. 2dly, Tho' he voes not anſwer th 


ſed, and not 


ſhewn to 
be 1n the 

- Comprer. 

2 Jones 215. 
2 Vent. 94. 


map make any Place his Pꝛiſon, becauſe the Mrit fs, Ita quo 


Co. Lir. 49. b. 
52. b. 258, 


303. b. 


(4) 
5 Mod. 109. 
Ante 395. 


JUSTIFICATION,” 


—  — 


Swinſtead verſus Lyddal. Mich. 8 Will. III. 3. 1 
Intr. Trin. 8 Will. III. Rot. 229. 


N an Action of Treſpaſs and falſe Impziſonment for Cuch 4 


and the P2oceſs continued until ſuch a Day, and then the Can 


by the very Erefion, incidentally and conſequentfally, a Pope 


Detaining, quouſque he paid 11 s. yet the Plea is well enoug 
fo2 the quouſque is not the Cauſe of Aﬀion, but the Jmpziſay 
ment; the quouſque is but Matter of Aggravation. It the Dy 
fendant had ſafd nothing to the Money, it had been a good Jugj 
fication; as if one bzing an Action of Treſpaſs fo? taking hi 
Hozſe and riding him immoderately, 'tis ſufficient to juſtify th 
Taking, fo2 that is the Treſpaſs; and if the Caſe was, That 
the Plaintiff paid the Officer 9 s. 6 d. and nevertheleſs the Of 
cer detained him koz moze, the Plaintiff ſhould reply it, Vid 
Moor 704, 705. zdly, The Court held the Plea naught, b. 
cauſe the Ozder was to carry him to the Compter; and thou! 
he confeſſes he detained him fir Þours, he does not ſhew it 61 
in the Compter, oz in carrying him thither; and this differ 
from the Caſe of a common Arreſt; the Officer in that Caſ 


Habeas Corpus ejus coram, &c. apud Weſtm. which is a genen 
Authozity ; but here 'tis a ſpecial Authozity to take and carty i 
to the Compter. | 


Britton verſus Cole. Hill. 9 Will. III. B.R. 


= Treſpaſs agatnſt J. Cole, fo2 taking fozty-thzee Sheep, . 
Defendant pleaded, That a Levari iſſued ex Cam' Scacc, wii 
recited a Judgment in Debt, obtained by J. Cole in C. B. 1 
an Outlawzy and Seizure, and an Jnquiſition returned, hi 
found the Land and the Galue to be 55 l. per Annum; alld | 
this Levari the Sheriff was commanded to levy the ſaid 55 | 
exitibus & proficuis terræ, and that on a Warrant of the ©) 
I | 


—JUSTIFICATION. 40 


A and F. Bailiffs, the now Defendant regueſted them to take !f#-cequeſs 


u have been averred ; Pet that however his Requeſting the Bai- 
Lins not to execute their Writ, but to take theſe particular Cat- 


135. 
Poſt, 410. 


Goods, the 
Officer need 


ſon, unleſs in 
Aid of the 


The Com- 
mand is tra- 
verſable. 
Ante 10). 


3 Lev. 20 1 Leon 50. 2 Leon. 196, 215, 216, Cro. El. 14. pl. Jo 


freeman verſus Blewitt. Hill. 12 Will. III. B. R. 

| ( 5-) 
Reſpaſs fo2 taking the Plaintiff's Goods; the Defendant Mn 
pleaded, That a Platnt in Replevin was — in the under Fre. 
jeriffs Court in London; that the Defendant was Serjeant at Pier an g. 
pace, and a Pꝛecept came to him to replevy theſe Goods, which plevin out of 
did accordingly. Upon Demurrer it was objeed, That the ** sderte 
pendant was pꝛincipal Officer, and his Pꝛecept was return- 9 
le, and yet he does not ſhew it was returned: But Broderick meving it 
ara Urged, That Replevin differs, fo2 it is not returnable, ere 
I never is ſo pleaded. Dy. 189. and ſeveral other Caſes, AF: principal 


two Arguments 'twas ruled by Holt C. J. to which the reg Der jn- 
"ed, Chat where-ever a pꝛincipal Officer is to juſtify under a - — 


able P2oceſs, he muſt ſhew that the Uirit was 1 ble Wri 
returned; Die ri he 
| is commanded to return the Writ, and ſhall not be pzo: nn fe» ir 


was return- 


cd by it, unleſs he ſhews that he paid a due and full Obedience ed. 


ming under it: So ft is of a Fieri Facias o) Capias th — 
t: ; the She: T7 
cannot Juſtify under them without ſhewing a Return; — Bo 


G C. Caſes 
88 theſe 8 K . 


Holt 408. 


——— . 


40 JUSTIFICATION” 


theſe Writs are, Ita quod Habeas Corpus 02 denarios illos mn 
Weſtm. but any ſubozdinate Officer, as a Bailiff, may, i 
20 H. 7. 13. 21 H. 7. 22. 3 Lev. 204. 5 Co. 90. a. Br, Trefpu 
Cane 52. 48, 76, 104, 154. Fitz. Treſpaſs 198. Now a Repleyin 0 * 
Oka as. Alias Replevin, are not returnable P2oceſs; they are only in Na, 
Latch 223. ture af a Juſticies to impower the Sheriff to hold a Plea in fs 
4 Co. 67. *- County-Court, where a Day is given them; but there is gg 
pls. turn to be made to the firſt oz ſecond Crit, and therefoy wy 

ever juſtifies under the firſt Writ of Replevin, oz the Alias num 
Poſt 58, ſhew no Return; but the Pluries Replevin is always with ths 

Clauſe, vel cauſam nobis ſignifices, and therefoze it is a tet 

able P2oceſs; and if any pꝛincipal Officer that has the Return g 
Tro car 447. ft, pꝛetends to juſtify under it, he muſt ſhew it was returng 
ane, pl-+ otherwiſe of a ſubozdinate Officer. Jn the Caſe at ar the I 
fendant is a pꝛincipal Officer: Ik the Pziſoner eſcape, the dun 
muſt be bzought againſt him; and this Pzoceſs under which he jy 
ſtiſies, was a returnable P2oceſs : And Judgment was enten 
fo2 the Platntiff, 
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